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PREFACE 

TO THE FIRST EDITION. 



The Author had rather that the following pages 
should speak for themselves, than that he should 
speak for them. They are intended to supply, 
what he has long felt to be a desideratum, a First 
Book for the use of students in conveyancing, as 
easy and readable as the nature of the subject 
will allow. In attempting this object he has not 
always followed the old beaten track, but has 
pursued the more difficult, yet more interesting, 
course of original investigation. He has endea- 
voured to lead the student rather to work out 
his knowledge for himself, than to be content to 
gather fragments at the hands of authority. If 
the student wishes to become an adept in the 
practice of conveyancing, he must first be a master 
of the science ; and if he would master the science, 
he should first trace out to their sources those great 
and leading principles, which, when well known, 
give easy access to innumerable minute details*. 
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The object of the present work is not, therefore, 
to cram the student with learning, but rather to 
quicken his appetite for a kind of knowledge which 
seldom appears very palatable at first. It does not 
profess to present him with so ample and varied an 
entertainment as is afforded by Blackstone in his 
" Commentaries ;" neither, on the other haild, is it 
as sparing and frugal as the " Principles" of Mr. 
Watkins; nor, it is hoped, so indigestible as the 
well-packed " Compendium" of Mr. Burton. This 
work was commenced many years ago ; and it may 
be right to state that the substance of the intro- 
ductory chapter has already appeared before the 
public in the shape of an article, ^' On the Divi- 
sion of Property into Real and Personal," in the 
" Jurist" newspaper for 7th September, 1839. The 
recent Act to simplify the transfer of property has 
occasioned many parts of the work to be re-written. 
But as this act has so great a tendency to bewilder 
the student, the Author has since lost no time in 
committing his manuscript to the press, in hopes 
that he may be the means of bringing the minds 
of such beginners as may peruse his pages to that 
tone of quiet perseverance which alone can enable 
them to grapple with the increasing difficulties of 
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Real Property Law. From the elder members of 
his profession he requests, and has no doubt of ob- 
taining, a candid judgment of his performance of a 
most difficult task. To give to each principle its 
adequate importance, — from the crowds of illus- 
trations to present the best — to write a book read- 
able, yet useful for reference, — to avoid plagiarism, 
and yet abide by authority, — is indeed no easy 
matter. That in all this he has succeeded he can 
scarcely hope. How far he has advanced towards 
it must be left for the profession to decide. 



3, New Square, Lincoln's Inn, 
29th November, 1844. 



TABLE OF CONTENTS. 



PAGE 

INTRODUCTORY CHAPTER, 
Of thb Classes of Property 1 



PART I. 
OF CORPOREAL HEREDITAMENTS 13 

CHAP. I. 
Of an Estate for Life 16 

CHAP. II. 
Op AN Estate Tail 83 

CHAP. III. 
Of an Estate in Fee Simple 57 

CHAP. IV. 
Of the Descent of an Estate in Fee Simple 83 

CHAP. V. 
Of the Tenure of an Estate in Fee Simple 99 

CHAP. VI. 
Of Joint Tenants and Tenants in Common 114 

CHAP. VII. 
Of a Feoffment 121 



X CONTENTS. 

PAaS 

CHAP. VIII. 
Of Uses and Trusts 134 

CHAP. IX. 
Of a Modern Conveyance 152 

CHAP. X. 
Of a Will of Lands 174 

CHAP. XI. 
Of the mutual Rights of Husband and Wife 190 



PART IL 
OF INCORPOREAL HEREDITAMENTS 204 

CHAP. I. 
Of a Reversion and a Vested Remainder 206 

CHAP. II. 
Of a Contingent Remainder . « 226 

CHAP. III. 
Of an Executory Interest . . . « 251 

Section 1. 
Of the Means by which Executory Interests may 
BE created 251 

Section 2. 
Of the Time within which Executory Interests 
must arise 272 

CHAP. IV. 
Of Hereditaments purely Incorporeal 276 



CONTENTS, XI 

PAQB 
PART III. 

OF COPYHOLDS 298 

CHAP. I. 
Of Estates in Copyholds 902 

CHAP. II. 
Of the Alienation of Copyholds 320 



PART IV. 
OF PERSONAL INTERESTS IN REAL ESTATE 333 

CHAP. I. 
Of a Term of Years 335 

CHAP. II. 
Of a Mortgaqb Debt 360 



PART V. 
OF TITLE 376 



Appendix (A.) 393 

Appendix (B.) 398 

Appendix (C.) 411 

Appendix (D.) 417 

Appendix (E.) 427 

Appendix (F.) 429 

Index 431 



INDEX TO CASES CITED. 



A. 

PAGE 

Abemethy, Boddington «. • • 881 
Ackroyd v. Smith . . . . 280 
Adams, Doe d, Barney v. . . S6S 

, Rowley ». . . . • 842 

' r. Savage . . . . 270 

Albans, Duke of St. «. Skipwith 28 
Albany's case • • • • 267 
Aldborough, Lord v. Tyre . . 889 
Allan V. Backhouse . . 849 

Allen o. Allen • . • • 66, 62 

, Festingo. .. •• 285 

Alston o. Atlay • . . • 294 

Ambrose, Hodgson & Wife v. 181 
Amcotts, Ingilby v. • • . • 241 
Amey, Doe v. . . • • 74 

Amherst, Earl of, Duke of 
Leeds v. . . . . . . 25 

Andrews v. Hulse . . . . 801 

Annesley, Tooker o. • • • • 24 

Anon 76 

Ansop, Lord, Winter «. . . 870 

Anstey, Saward «. • • • • 286 

Archer's case 228 

Armitage, Earl of Cardigan v. 14 
Armstrong, Tullett o. ..79,192 
Arthur, Vy vyan o. • . . . 848 

Aston, Yates v. . . . . 878 
Atherstone, Nickells v, • . 849 

Atkinson «. Baker.. .. 20 

Atlay, Alston v. . . • . 294 

Attorney-General, Casberd o. 76 

' r. Glyn . . 64 

' ». Hamilton 120 

ff. Lord Mid- 

dleton .. 249 

V. Parsons 101, 299 

V. Sibthorpe 249 

V, Sitwell . . 298 

Audley, Jee v. • . . . 62 

Austin, Webb v. . . . . 841 

Aveline 0. WhiMon .. 182 

Awdry, Cloves v. • • . • 261 



B. 



Backhouse, Allan v. 
' , Few V. 
Ba^get V. Meux 
Bailey v. Ekins 

>, Keppel V. 



• • 



PAOS 

.. 849 
282 

.. 192 
. • 69 

.. 842 
Bainbridge,'tlall V. •• 129 

Baker, Atkinson v. . • • . 20 

, Thomborouffh 9. . . 884 

Banks, Right d. Taylor «. . . 814 
Barber, Mackintosh v. • . 270 
Barker v. Barker . . • . 198 

Payne v, . . . . 897 

Barlow v, Rhodes . . . . 280 

Wright » 267 

Bamett, Muggleton v. 86, 898 

Barrington v, Liddell . . 276 
Bartholomew, Drybutterv. .. 8 
Bartle, Doe d. Nethercote v. 826 
Bartlett, Rose o. . . • . 846 

Basset, Upton o. . . • • 67 

Baxter, Mainwaring v. . • 49 

Beale V. Sjrmonds . . .. 148 
Bearpark v. Hutchinson • • 286 



Beaufort, Duke of, v. Phillips 74 
Beaumont o. Marquis of Salis- 
bury 847 

Beavan v. Earl of Oxford . . 74 

Bell, Consett v. . • • . 24 

Bellamy v. Sabine . . . . 76 

Bennett «• Box 146 

V. Bishop of Lincoln 296 

Bentley, Poole v 888 

Beverley, case of the Provost of 228 
Bewitt, Whitfield v. . . . . 28 

Bewley, Noel v 245 

Biggs, Mestayer v 282 

Bingham v. Woodgate . . 806 
Bird V, Higginson • . . • 838 
Blackall, Long v. • . . . 278 
Blackburn o. Stables . . . . 284 
Blackmore, Matbew «. . . 878 
Blake, Perrin v. •• 183, 220 



XIV 



INDEX TO CASE8 CITED. 



PAGE 

Blake, Shrapnell 367 

Bligh V, Brent . • • • 8 

Bliss, Dean of Ely v 386 

Blissett, Chapman v. . . 248 
Blood, Creagn o. • . . . S48 
Blunt, Griffith v. ,, . • 278 
Blythe, Westbrook v. . . . . 346 
Boddington v, Abemetby . . 33 1 
Boen, Yates v. . . . . • . 62 
Bolton, Lord v. Tomlin . . 337 
Bonifaut 0. Greenfield • • 270 
Boothby, Tunstall v. . . 79 
Boraston's case • . . . 229 
Borman, Scarborough 0. •• 79, 192 
Bosanquet, Williams v. • • 342 
Bousfield, Doe d. Robinson v. 303 
Bovey's, Sir Ralph, case . . S68 
Bower v. Cooper . . • • 143 
Bowker V. Burdekin •• ..129 
Bowler, Matthew v. • . 370 
Bowles's case . . • . . . 25 
Bowser t;. Colby .. .. 211 
Box, Bennett v. . . • • 146 
Brace v. Duchess of Marlbo- 
rough 72,373 

Brandon v. Robinson . . 78, 79, 192 
Brent, Bligh v. . . . . 8 

Bridge v. Yates .. .. 117 
Briggs V. Sowry • • • • 346 

Bristow V, Warde . . . . 239 

Brogden, Humphries v, • • 14 
Broughton v, Jaraes . . 273 

Brown, Caldecott v. ,. . . 30 

, Cattlinv 287 

^, Willis w 166 

Browne v. Browne . . . . 235 
Brudenell o. Elwes . . 49, 237 
Brummell 0. Macpherson . • 843 
Brydges v. Brydges • . 150 

Buckeridge v. Ingram • • 8 

Buckland v. Pocknell . . 370 
Burdekin, Bowker V. .. ..129 

Burdett v. Doe d, Spilsbury . . 258 
Burges, Hare v. • . .'. 348 

'. V. Lamb • . . . . . 25 

Burgess v. Wheate . . 18, 143 

Burlington, Doe d, Grubb v. 

Earl of 304 

Burrell v, Dodd . . . . 304, 305 
Burroughes, Wright V. .. 211 

Burt, Edwards v 389 

Busher, app., Thompson, resp. 306 

Bustard's case 378 

Buttery v. Robinson . . 285 

Butts, Trower v, . . • • 234 

Byron, Doe d, Wyatt v. . . 210 



C. 



• • 



Cadell o. Palmer 

Caldecott v. Brown 

Cann, Ware v, . . 

Canning v. Canning • • 

Cardigan, Earl of, v. Armitage 

Carleton v, Leighton • . 

Carter, Parker «. 

Casberd v. Attorney-General 

Cattlin V. Brown 

Challis V. Doe d, Evers • • 

Chamberlain, Cox 0. • . • 

Champion, Edwards v. 

Chapman v. Blissett . . 

V, Gatcombe 

1 ©. Tanner . . • 



PAGE 

49, 273 

30 

.. 18 

86 

14 

241 

194 



Cfaarlesworth, Mamwfw o. 
Cheslyn, Pearce o. • . 
Chester, Fox v. Bidiop of 
— ■ — V. Willan • • i 
Chichester, Rawe v, , . 
Cholmeley 0. Paxton 
Chudleigh's case * . 
Clark, Doe d. Spencer v. 
Clarke, Doe 0. • . 
V. Franklin 



■ « 



• • 



Clay v. Sharpe 
Clegg V, Fishwick 
Clements v. Sandaman 
Clere's, Sir Edward, case 
Clifton, Doe d. Hurst 0. . 
Cloves V, Awdry • . 

Colby, Bowser o. . . 
Cole, Doe d. Were v. 

'. V, Sewell • . 

Coles, Hunt v. 
CoUard v. Roe . . . . 232, 268 
Collins, Doe d. Clements v. . . 10 
, Eddleston v. . . 



76 

237 

238 

262 

6% 

248 

297 

370 

120 

338 

294 

117 

.. 349 

25 

138, 228 

.. 311 

234 

202, 264 

367 

., 349 

81 

.. 262 

364 

.. 261 

211 

154, 208 

237 

.. 147 



» • 



• ♦ 



Colt, Pratt V. . . 
Col vile V. Parker . . 
Complin, Goddard f. . 
Consett V. Bell 
Cooch V. Goodman 
Cooke, dem. 

r-, Hibhert v. 

Cooper, Bower o. . . 

, Davies v. 

». Emery . . 

V. France 

». Stephenson 

Copper MinersCompany, Wood «. 151 
Coppinger t). Gubbins .. 24 

Corder v. Morgan • • • • 367 
Cornwallis, case of Lord . . 315 
Cottee 0. Richardson . . • • 347 
Courtenay, Doc d. Earl of Egre- 
mont V. . . • • • • 348 



331 

145 

67 

374 

24 

132 

14 

.. 30 

148 

.. 389 

..381,389 

.. 398 

391 



INBBX TO CASES CITED. 



XV 



PAGE 

Coventry, Hay v. Earl of . . 49, 887 

Cowelli Vickers o 872 

Cox V, Chamberlain • . 262 

^"^^t J^oe d, Bastow o. • . 836 

Creagh o. Blood . . . . 348 

Crump d. Woolley v. Norwood 111 

Curling v. Mills . . . . 338 

Curtis V. Lukin . • • • 275 

■ V, Price . • . . 225 



D. 



Dallaway, Hyde v, * • . . 885 
^aiiinghami Eegina*. Lady of 

Manor of • 830 

Dalton, Be .. .. •• 62 

Damerell V. Protheroe •• 816 

Danvers, Doe d. Cook v. 804, 805 
Darbv, Right d. Flower «. 886, 837 
Da vail 0. New River Company 148 
Davies v. Cooper . . . • 
^^ , Doe d. Dixie v, • • 



V, Westcomb 



• • 



Davison v, Gent • • 
Day, Duberly v. • . 

■ ■ , Doe d. Parsley v, 
V, Merry 



889 
836 

25 
849 
848 
362 

25 
267 
386 

28 

69 
288 
385 



Death, Smith v. . • 

De Beauvoir v, Owen . . 

De Burgh, Lock v. • • < 

Dee, Parker v. . . 

Dennett v. Pass • • « 

Dennison, Lucas v. 

Dering, Moneypenny v. 237i 239 

Dimes v. Grand Junction Canal 

Company 327 

Dixon. Doe d. Crosthwaite v. 87 

— ^ V, Gayfere . . . . 370 

Dodd, Burrell v. .. 804, 805 
Doe V. Amey . . . • 74 

d. Barney v. Adams • • 363 

d. Nethercote v. BarUe . . 325 

— — d. Robinson o. Bousfield 303 

d. Spilsbury, Burdett v. 259 

d, Grubb r. Earl of Bur- 
lington .. .. 804 

d, Wyatt t>. Byron . . 210 

d. Evers, Challis v. . . 238 

d. Spencer v, Clark . . 311 

V, Clarke . . . . . . 234 

d. Hurst V. Clifton . . 364 

d. Were v. Cole . . 154, 208 

■ d. Clements v, Collins . . 13 

d. Earl of Egremont v. 

Courtenay . . 348 
d. Bastow V, Cox . . 336 



PAGE 

Doe d. Cook v. Danven 804, 805 

886 

87 
385 
260 
243 
863 
888 
882 
255 
304, 
805 
262 
129 



d, Dixie *. Davies • 

d. Parsley v. Day 
d, Crosthwaite «. Dixon 
d. Curson 9. Edmonds 
d, Bloomfield v. Eyre 
d, Davies v. Gatacre 
d, Fisher e. Giles 
d. Walker v Groves 
d. Riddell v. Gwinnell 
d. Harris v. Howell # • 
V, Reay d, Huntingdon 



d. Wigan v, Jones . . 

d. Gamous v. Knight 

d. Winder o. Lawes 323, 380 

d. Roylance v. Lightfoot 362 

d. Johnson 0. Liversedge 884 

— ~— d. Lushington v. Bishop of 

Llaudaff .. ..296 
— »• d. Eoby V, Maisey • . 868 
"— d. Brune o. Martyn . • 125 

d. Biddulgh V. Meakin 14 

— r- d. Twining 9. Muscott . . 827 

Nepean v. . • • • 884 

« — d, Christmas v. Oliver . . 240 

d. Freestone ©. Parratt 198 

d, Lloyd V, Passinghan . . 139 

d. Mansfield 0. Peach 257 

d. Blight V, Pett . . 354 

d. Church v. Pontifex 282 

d. Biddulph v. Poole • . 348 

d. Starling v. Prince 178 

d. Griffith v, Pritchard .. 63 

d. Pearson v. Ries . . 838 

d. Dixon v. Roe . . . * 210 

d. Lumley v. Earl of Scar- 
borough . . 240 

d. Foster v. Scott . . 307 

d. Strode v, Seaton . . 341 

d. Blesard v. Simpson .. 310 

d, Clarke 0. Smaridge 337 

d, Shaw V. Steward . . 348 

d. Rayer v. Strickland 321 

d. Reed v. Taylor . . 128 

d. Lord Downe v. Thomp- 
son • • . • 363 

d, Tofield V. Tofield . . 823 

d, Bover 0. Trueman 826 

d. Lord Bradford v. Wat- 
kins .. ..337 

d. Leach v, Whittaker 224 

d. Gregory 0. Whichelo 87, 402, 

410 

d. Perry ». Wilson . . 314 

d. Daniell v. Woodrofie . , 178 

Donne v. Hart . . . . 348 

Dowman's case . . • • 25 



xn 



INDBX TO CASES CITBD. 



PAOB 

Dowmo^ College, Flack «. • • Ml 
DowDtbire, Marqnu o^ 0. Lady 

Sandys 25 

Diake, Sonter «. • • S81 

Diylmtter «. Bartholomew 8 

Daberlyv. Day .. 348 

Doke» Sheppard 9 886 

Dnmpor'f case . . 286, 848 

Dunne v. Danne • • 80 

Dongannon, Lord, Kcr v. 275 

DunraTen, Lord v, Llewellyn 101, 

279 
Dyke V. Rendall •• ..801 



£. 

Eddleston 0. Collins 
Edmonds, Doe d, Cnnon 

Hill V. 

Edwards v. Burt • . 
<— 0. Champion 
— ^— Ex parte 
— — Nanny r. . 
— Palmer p. 
— — V, Tuck 
Efferton 9. Massey 
Ekins, Bailey 9. • 
Elwelly Wainewright 9. 
Elwes, Brudenell 9. . 
Elworthy, Tanner 9. 
Ely. Dean of, 9. Bliss . 
Emery, Cooper 9. • • 
Ennismore, Lord, Fhipps 
Evans, Greenwood 9. 
Exton 9. Scott . . 
Eylet 9. Lane and Pers 
Eyre, Doe tL Blomfield 9. 
9. Hanson . • 



F. 



9. 



• • 



881 
888 

848 
889 

.. 66 
106 

.. S66 
847 

.. 275 
245 

.. 69 
825 

49, 237 
349 

.. 386 
881, 389 
9. .. 79 
349 
129 
808 
260 
366 



Faithful, Warman 9. 
Farebrother, Wodehouse 9. 
Faulkner, Johnson 9. . • 
— 9. Lowe . • 
Femandes, Hemingway 9. 
Ferrers, case of Earl . . 
Festing 9. Allen • • * 
Few 9. Backhouse 
Fishwick, Clegg 9. 
Flack 9. Downing College 
Flarty 9. Odium . . 
Fletcher 9. Fletcher . . 
Flight 9. Gray 
Flyn, Nash 9. . . • . 
Follett 9. Moore • « ' . 



338 
151 
284 
161 
842 
8 
235 
282 
349 
331 
79 
129 
151 
129 
871 



PAGE 

Fox 9. Bishop of Cheater • . 294 
France, Cooper 9. • • 898 

Franklin, Clarke 9. .. 202,264 
Fry 9. Noble . . 202, 264 



G. 



• • 



• • 



Gale, Griffiths 9. 
Gaxland 9. Jekyll .. 
— — Lester 9. 
Gamett, Riley 9. . . 
Gatacre, Doe d, Davies «. 
Gatcombe, Chapman e. 
Gathercole, Hawkina 9. 
Gayfere, Dixon 9. . • 
Gennys, Ex parte • 

Gent, Davison 9. . . i 
Gerrard, Grugeon 9. . • 
Gibbs, Wells 9. . . 
Gibson, Thibault 9. 
Giles, Doe d, Fisher 9. 
Glass 9. Richardson . • . . 
Glyn, Attorney-General 9. 
Goddard 9. Complin . . 

Goodman, Cooch 9. • • • • 
Goodright d. Burton 9. Rigby 
Goold, McCarthy 9. 

9. White 

Gordon 9. Graham •• 

9. Whieldon . . 

Grafton, case of Duke of . • 
Graham, Gordon 9. • • • • 

9. Graham 

Grand Junction Canal Com- 
pany, Dimes 9. . . • • 
Grant, Ex parte 



182 
800 

79 
285 
248 
297 

79 
870 
147 
849 
129 

74 
371 
363 
831 

64 
874 
182 

45 

79 
311 
375 
192 

52 
375 
129 

327 
21 



9. Mills 370 

Graves 9. Weld . . . . 27, 336 
Gray, Flight 9. .. ..151 

Grazebrook, Rogers 9. . . 362 
Greaves 9. Wilson . . • • 372 
Green 9. James , . . . 363 

Miller 9 280,340 

Greenfield, Bonifaut 9. . . 270 
Greenwood 9. Evans . . . . 349 
GriSith 9. Blunt . . . . 273 

Wjrnne v 262 

Griffiths 9. Gale .. .. 182 

Grosvenor, Lord, 9. Hampstead 

Junction Railway Company 13 
Groves, Doe d. Walker 9. . • 338 
Grugeon 9. Gerrard . . 1 29 

Gubbins, Coppinger 9. .. 24« 

Gurney 9. Gumey . . . . 179 
Gwinnell, Doe d, Riddell 9. . . 332 



INDEX TO CASES CITED. 



XYU 



H. 

Hackett, Legg v, 
Hadleston v. Whelpdale 
Haggerston v. Hanbury 
Haigb, Ex parte . 
Halford v. Stains 
Hall V. Bainbridge 
Keech v 



• • 



• • 



• • 



• • 



•• 



PAGE 

. 326 
849 

. 172 
369 

. 276 
129 
363 
250 
120 



Hallett, Attorney-General r. 
Hamilton, Attorney-General v. 
Hampstead Junction Railway 

Company, Lord Grosvenor «. 13 

Hanbury, Haggerston 0. .. 172 

Handcock, Jolly v, . . 390 

Hanson, Eyre v. . . • • 366 

V. Keating . . 348 

Harding v. Wilson .. .. 280 

Hare v. Burges . . • • . 348 

Harnett o. Maitland .. •• 336 

Harris v. Pugh . . . . 147 

Harrison. Norris v» . . . . 28 

Rooper ». . • 293 

Hart, Donne v. . . . . 348 

Hatcb, Holford v 347 

Hatcbell, Morgan t; 106 

Hatfield v. Thorp . . . . 177 

Hawkins v. Gathercole . . 79 
Hay V. Earl of Coventry . . 49, 237 

Havgarth. Taylor v 143 

Helps V, Hereford . . 240 

Hemingrway v. Femandes . . 342 

Hereford, Helps v. . . 240 
Hertford, Marquis of, Lord 

Southampton v. . • . . 275 

Hibbert v. Cooke . . . . 30 

Hiern r. Mill 76 

Higginson, Bird v, . . 338 

Hill V. Edmonds • • . . 348 

1». Saunders . • . . 341 

Stephenson ». . . 304, 305 

Woolfi; 25 

Hincblife v. Earl of Kinnoul 280 

Hobson,* Stansfield «... • • 385 

Hodgkinson V. Wyatt .. 371 

Hodgson and Wife v, Ambrose 181 



Hogan V. Jackson 
Holford V, Hatch . . 
Holland, Rawley v. 
Holmes, Poultney v. • 

Hopkins v. Hopkins . . 
Hopkinson, Rolt v, 
Horlock V, Smith 
Horner v. Swann . . 
Hovenden, Majoribanks v. 
Howell, Doe d. Harris v. . 
Hughes, Rann v. 
Hulse, Andrews o. • 

Humphries v, Brogden 



19 



61 
347 
270 
347 
139 
375 

30 
267 
257 
255 
128 
301 

14 



PAGE 

Hunt V. Coles . . • . 147 
Huntingdon, Doe d. Reay v. 304, 305 
Hutchinson v, Bearpark • . 286 

Hyatt, Spyer v 332 

Hyde v. Dallaway . . . . 385 



I. 

Iggulden V. May • 

Ingram, Buckeridge «. 
Ingilby v. Amcotts • 
Isaac, re 

Isherwood v. Oldknow 
lyes' case . . . • 



.. 348 

8 

• • 241 

21 

.. 211 

348 



J. 



Jackson, Hogan v. •• 19, 61 
■ Lane v. • • . . 75 
Gates d. Hatterley v. 117 



Pitt V. 



James, Broughton v. 

Green v, . . 

V. Plant 

Rom illy v. . • 



239 
.. 275 

363 
.. 280 

251 
.. 52 

300 
.. 370 

284 
.. 182 

386 
.. 390 

262 



Jee V, Audley . 
Jekyll, Garland v. 
John, Lewis v. • . 

Johnson o. Faulkner 

— — t>. Johnson • • 

Johnston, Salkeld v. 
Jolly 9. Handcock • • 
Jones, Doe d. Wigan v. 

V. Jones . . 202, 349, 374 

Roe d. Perry o. . . • • 240 

V. Smith . . . . 370 

V. Tripp 375 

V, Williams . . • • 74 

Youdet; 161 

Jope o. Morshead . . .. 316 
Jordan, Whitbread v 370 



K. 

Keating, Hanson v. • • 
Keech v. Hall 
Keppel V. Bailey 
Ker V. Lord Dungannon 
Kerr v. Pawson . • 



348 
363 
342 
275 
318 



King, The v. Lord of the Manor 

ofOundle .. .. 331 

King V. Smith . . .. 76,147 

». Turner .. .. 314 

Vanderplank o. . . • . 239 

Kinnoul, Earl of Hinchliffe v. 280 

b 



XVlll 



INDEX TO CASES CITED. 



PAGE 

Kite and Queinton's case 828 

Knight, Doe d. Garnons v. 129 



L. 

Lamb, Burges v. 
Lampet's case 
Lane v. Jackson 

and Pers, Eylet v, 

Thomas v. 



Langford v. Selmes 

Lansley, Major v. 

Law V. Urlwin 

Lawes, Doe d. Winder v. 

Leak, Melling o. 

Leeds, Duke of, v. Earl Amherst 

^^9S ^' Hackett . . 

V. Strudwick 

Leighton, Carleton v, 
Lester v. Garland 
Lewis V. John 
Liddell, Barrington v. 
Lightfoot, Doe d, Roylance v. 
Lincoln, Bennett v. Bishop of 

Lingen, re 

Liversedge, Doe d. Johnson v. 
LlandaflT, Doe d. Lushington v. 

Bishop of 
Llewellyn, Lord Dunraven v. 



Lock V. De Burgh 
Lockyer v. Savage 
Long V. Blackall . 

V. Storie • • 

Lowe, Faulkner v. 
Lucas V. Dennison 
Lucena v. Lucena . 
Lukin, Curtis v. 
Lyon V, Reed • 



M. 

Machell v. Weeding . . 
Mackintosh v. Barber 
Mackreth v. Symmons 
Macpherson, Brummell v 
Magnay, Mines Royal So- 
cieties V, 
Mainwaring v. Baxter 
Major V. Lansley . . 
Majoribanks v. Hovenden 

■ Nairn v. 

Maisey, Doe d. Roby v, 
Maitland, Harnett v. 
Mandeville's case 
Manners v. Charlesworth 



24,25 

240 
.. 75 

808 
.. IS 

347 
.. 191 

854 

823, 830 

.. 336 



25 
337 
337 
241 

79 
370 
275 
862 
295 

21 
384 

296 

101, 

279 

28 

78 

273 

79 

161 

385 

258 

275 

348 



185 
270 
370 
343 

151 
49 
191 
257 
30 
363 
336 
272 
120 



PAGE 

Marks v. Marks . . . 240 

Marlborough, Brace v. Duchess 



of 

Marston v. Roe d. Fox 
Martin v. Swannell 
Martyn, Doe d. Brune v. 
V. Williams 



• • 



0. 



Massey, Egerton v. 
Mathew v. Blackmore 
Matthew «. Bowler 
Maundrell v. Maundrell 
May V. I gulden 
McCarthy v, Goold 
M'CuUoch, Russell v, 
M'Donnell v. Pope 
Meakin, Doe d. Biddulph 
Melling v. Leak 
Merry, Day 9. 
Mestayer v. Biggs 
Meux, Baggett v. 
Micklethwait v. Micklethwait 
Middleton, Lord, Attorney-Ge- 
neral V, . . • • 
Mild may, Rex v. . . • . 
Mill, Hiern v ,. 
Miller v. Green . . 285, 340 

Mills, Curling v 338 

Grant v 870 

Patterson t>. . . . . 405 

Mines Royal Societies v, Mag. 

151 

• • • ■ ot2 

234, 239 



72, 375 
179 
187 
125 
343 
245 
373 
870 
262 
348 

79 
872 
349 

14 
836 

25 
282 
192 

25 



249 

823 

76 



nay 
Minshull v. Cakes 
Mogg V. Mogg 



Moleyn's case 
Monypenny v, Dering 
Moore, Follett v. •• 

Pollexfen ». 

Morgan v. Hatchett . . 

Corder ». .. 

Morris c;. Morris 
Morshead, Jope v. • • 

Morton, Smart v, 
Muggleton v, Bamett 
Muscott, Doe d. Twining v. 



N. 



.. 72 

237 
.. 371 

870 
.. 105 

367 
.. 25 

316 
.. 14 
85, 893 
.. 827 



Nairn v. Majoribanks . . . . 30 
Nanny v. Edwards . . 366 

Nasht;. Flyn 129 

Nepean v. Doe • • • • 384 

New River Company, Davallv. 148 
Newman v. Newman . . . . 278 

Nickells v, Atherstone . . 849 
Nicloson V. Wordsworth 80, 188 
Nixon, Scott v, . • . . 886 

Noble, Fry v. . . 202, 264 



INDEX TO CA.8E8 CITED. 



XIX 



FAOE 

. 245 
a78 

. 28 
190 

. 23 
111 



Noel V. Bewley 

Nokes' case . . • . 

Norris v. Harriaon . • 

Robertson v, 

Norton, Simmons 0. . . 
Norwood, Crump d. Wooley v. 



O. 



Oakes, MinshuU v. . . . . 342 

Oates, d. Hatterley 0. Jackson 117 

Odium, Flarty v. . . . . 79 

Oldknow, Ishei'wood o. .. 211 

Oliver, Doe d. Christmas v. 240 

Oxford, Earl of, Beavan v. 74 
Oundle, The King v. Lord of 

Manor of 331 

Owen, De Beauvoir v. • . 386 



P. 



Pain t;. Ridout . . . . 7 

Palmer o. Cadell . . . . 49, 273 

V. Edwards . . . . 347 

Parker o. Carter .. •• 194 

' Colville w. . . . . 67 

V, Dee . . , . 69 

Parker v. Taswell . . . . 338 

Parmenter ». Webber . . 847 
Parratt, Doe d, Freestone v. . . 193 
Parsons, Attorney-General v. 101, 

299 
Parsons, Zouch v. . . 62 

Pass, Dennett v. . . • . 288 

Passingham, Doe d, Lloyd 0. 139 
Patterson v. Mills . . . . 405 

Pawson, Kerri;. .. ..318 

Paxton, Cholmeley v. . . 25 

Payne o. Barker . . . . 397 

Peach, Doe d. Mansfield v. 257 

Peacock, Whitton «. . . 363 

Pearce v. Cheslyn . . . . 338 

Perrin v. Blake . . 183, 220 

Pett, Doe d. Blight v, . . 354 

Pettit, Stratton v, .» . . 338 
Petty V. Styward . . . , 372 

Pheysey v. Vicary . . 280 

Phillips, Duke of Beaufort v. 74 

V, Phillips . . . . 325 

O.Smith .. .. 23 

Phipps V. Lord Ennismore . . 79 

Pike, Wilmot v 374 

Pincke, Shove o. .. ..172 

Pitt 0. Jackon . . . . 239 
Plant, James v. . . . . 280 

Pocknelly Buckland v. • • 370 



PAGE 

PoUexfen 0. Moore . . . • 370 
Pollock o. Stacy . . . . 347 
Pomfret, Earl of, v. Lord Windsor 336 
Pontifex, Doe d. Church «. . . 282 
Poole o. Bentley . . • • 

Doe rf, Biddulph v. 

Pope, M'Donnell o. 
Portington's case 
Poultney 0. Holmes 
Prat V. Colt . . • • 
Price, Curtis r. 
Prince, Doe d. Starling v. 
Pritchard, Doe d. Griffith «. 
Shaw r. . . . . 



Protheroe, Damerell v. 
Provost of Beverley's case 
Fugh, Harris v. 

Fung, Ray v. 262 

Purvis V. Rayer .. .. 881 



338 

348 

349 

45 

847 

145 

225 

173 

63 

79 

316 

223 

147 



Queinton, case of Kite and . . 323 



R. 

Rabbits, Wiltshire v, 
Rann v. Hughes 
Rawe 0. Chichester 
Rawley v. Holland 
Ray V. Fung . . 

Rayer, Purvis v. 
Reed, Lvon v. . • 



374 
.. 128 

349 
.. 270 

262 
.. 381 

348 



Regina v. Lady of Manor of Dal- 

lingham 330 

V, Dame Jane St. John 

Mildmay . • > . 342 

Rendall, Dyke v 201 

Rexv.Willes .. .. 314 

Rhodes, Barlow o. • • . . 280 

Richardson, Cottee v. • • 347 

Glass t>. . . . . 331 

Walker w. . . 64 

Rider t>. Wood .. 112,397 

Ridout V. Pain • • . . 7 

Riddell o. Riddell .. ..379 
Ries, Doe d. Pearson v. . . 338 
Rigby, Goodright d. Burton v. 45 
Right d. Taylor v. Banks . . 314 

d. Flower v. Darby - .336, 337 

Riley 0. Garnett . . . . 235 

Rivis V, Watson . . 280, 397 

Roach V, Wadham . . 262 

Robey, Trulock v, . . . . 385 

Robinson, Buttery v. . . 285 

V. Brandon . . 78, 79, 192 

b2 



INDEX TO CASES CITED. 



PAGE 
190 

Arch« 

348 

232, 263 

210 

171 
240 
862 

14 
875 
251 

98 
845 
275 
842 
872 
869 
213 



Bobertson v. Norrii 
Roe d. Earl of Berkeley «. 
bishop of York . . 

- Collard r. 

Doe d. Dixon ». 

d, Voji Marston v. 

d. Perry v. Jones 

Rogers v. Grazebrook . . 
— — V. Taylor . . 
Rolt V. Hopkinson 
Romilly v, James . . 
Rooper o. Harrison 
Rose V. Bartlett 
Rosslyn, re Lady, trust 
Rowley v. Adams . . 
Russefi r. M'Culloch .. 
• V. Russell . . 

^' Webb V, • • 



S. 



Sabine, Bellamy v. . . . . 76 
Salisbury, Marquis of, Beau- 
mont V . . 347 

Sabine v, Johnston . . . . 886 

Sandaman, Clements p. . . 81 

Sandys, Lady, Marquis of 
Downshire v. . . • • 25 

Saunders, Hill v 841 

Savage, Adams v 270 

— Lockyer v. . . 78 

Saward v. Anstey • . • • 285 
Scarborough v. Borman . . 79, 192 
— — • Doe d, Lumley v. 

Earl of 240 

Scarisbrick v. Skelmersdale 275 
Scott, Extonv. .. •• 129 

Doe d, Foster v, . . 807 

V. Nixon 886 

Seaton, Doe d. Strode v. • • 841 

I • • • 239 

847 

• • • • 287 

867 

218, 225, 228 

886 

.. 172 

867 

> • • • u4« 



Seaward v, Willock 

Selmes, Langford v. 

Sewell, Cole v. 

Sharpe, Clay v, . . 

Shaw «. Pritchard 

Shelley's case .. 

Sheppard v. Duke . . 

Shove V. Pincke 

Shrapnell v, Blake 

Shum, Taylor v» 

Sibthorpe, Attorney-General v, 249 

Simmons v. Norton . • . . 23 

Simpson, Doe d. Blesard v. •• 810 

Sims v. Thomas .. .. 147 

Sitwell, Attorney-General v. . • 293 

Skelmersdale, Scarisbrick v, 275 

Skipwith, Duke of St. Albans o. 23 



PAGE 

Smaridge, Doe d, Clarke v. . . 837 

Smart V. Morton .. •• 14 

Smith, Ackroyd v. • • • . 280 

— r. Death • • • • 267 

Horlock St . . . . SO 

Jones 9. • • • • 370 

King V. . . 76, 147 

Phillips r. . . . . 23 

Smythe, ex parte . • . . 28 
Sodor and Man, Vincent o. 

Bishop of . . . . 258 

Souter 9. Drake . . . . 881 
Southampton, Lord e. Marquis 

of Hertford .. .. 275 

Sowry, Briggs r. . . . . 346 

Spencer's case . . 842, 378 

Spilsbury, Burdett v. Doe <i . . 258 

Spyer v, Hyatt . . . . 832 

Stables, Blackburn 9 284 

Stacy, Pollock v 847 

Stains, Halford o. . . . • 275 

Stansfield v. Hobson . • 885 

Stephenson, Cooper o. •• 391 

9, Hill . 804, 805 

Steward, Doe d. Shaw 9. . . 848 

Storie, Long 9, • • . . 79 

Stratton o. Pettit • . . . 888 

Strickland, Doe d. Rayer v. .. 821 

9. Strickland . . 189 

Strudwick, Legg v. . . . . 837 

Styward, Petty t; 872 

Swann, Homer 9. • • » • 267 

Swannelly Martin 9, •• 187 

Symmons, Mackreth 9. . . 370 

Symonds, Beale v 143 



T. 



Tabor i>. Tabor.. 
Taltarum's case 
Tanner, Chapman o. 

9. Elworthy 

Taswell, Parker 9. 
Taylor ». Hay garth 

Doe d. Reedo. 

Rogers v. . . 

V. Shum 

Tempest 9, Tempest 
Tetley 9, Tetley 
Thibault v. Gibson . . 
Thomas 9. Lane 
Sims 9. 



• • 



834 
42 
870 
849 
338 
143 
128 
14 
842 
178 
282 
871 
18 
147 
806 



Thompson, resp.f Busher, app. . 

Doed. Lord Downed. 863 

Thornborough 9. Baker . • 884 

Thorp, Hatfield 9 177 

Tierney 9, Wood . . • . 144 



/ 



INDEX TO CASES CITED. 



XXI 



Tiverton Market Act, In re 
Tofield, Doe d, Tofield v. 
Tollemache v. Tollemache . . 
Tomlin, Lord Bolton v. 
Tooker v. Annesley 
Tripp, Jones o. . . 
Trower v. Butts 
Trueman, Doe d, Bover v, 
Trulock V. Roby . • 
Trye, Lord Aidborough v. 

Tuck, Edwards v 

Tullett V. Armstrong . . 
Tunstall v. Boothby 
Turner, Kingo. .. 

Twyne's case 



• • 



PAGE 
115 

.. 333 

24 

.. 337 

24 

.. 375 

234 

.. 326 

385 

.. 389 

275 

79, 192 

79 

.. 314 

67 



U. 



Upton V. Bassett 
Urcb V. Walker 
Urlwin, Law v. . • 



.. 67 

188 

.. 354 



V. 



Vanderplank v. King . . . . 239 

Vaugban, Viner v. . . • • 23 

Vicary, Pheysey v 280 

Vickers v. Cowell . . . . 372 

Vincent v. Bishop of Sodor and 

Man .. .. .. 258 

Viner v, Vaugban . . . . 23 

Vyvyan v. Artbur . . • . 343 

W. 

Wadham, Roacb v. . . . . 262 

Wainewright ». Elwell .. 325 
Wakeford, Wright ». .. 257,258 

Waldo t>. Waldo •• .. 25 

Walker v. Richardson . . • • 64 

Urcb ». .. ,, 188 

Ward, Kenworthy v 117 

Warde, Bristowe v, . . 239 



Ware v. Cann . . . . . . 18 

Warman v. Faithful! . 338 
Watkins, Doe d. Lord Bradford p. 337 

Watson, Rivis t>. . . . . 289 

Webb v. Austin .. .. 341 

V. Russell . . . . . . 213 

Webber, Parmenter ». . . 347 

Weeding, Machell v. .. ..185 

Weld, Graves t; 27, 336 

Wellesley v. Wellesley . . 25 

Wells ». Gibbs .. .. 74 

Wescomb, Davies v. ,, . . 25 

Westbrook v. Blythe . . 346 



PAGE 

Whalley, ex parte .. .. 21 

Wheate, Burgess v. •• 18, 148 

Whelpdale, Hadleston 0. . . 349 
Whichelo, Doc d. Gregory 0. 87, 402, 

410 

Whieldon, Gordon 0. .. ..192 

Whisson, A valine 0. •• 132 

Whi thread 0. Jordan • . . . 370 

White, Goold0 311 

0. White .. ..349 

Whitfield 0. Bewit . . . . 23 

Whittaker, Doe d. Leach 0. . . 324 

Whitton 0. Peacock . . 363 

Wilcox 0. Smith • • . . 249 

Willan, Chester 0. .. •• 117 



Willes, Rex 314 

Williams 0. Bosanquet . . 342 

Jones 74 

Martyn 0. . . 343 



•• •• 166 
239 



Willis 0. Brown 

Willock, Seaward r. 

Willoughby 0. Willoughby .. 356 

Wilmot0. Pike .. .. 374 

Wilson, Doe d. Perry 0. . . 314 

— — Greaves 0. . . . . 372 

Harding 280 

0. Wilson . • , , 274 

Wiltshire 0. Rabbits . • . . 374 
Windsor, Lord, Earl of Pomfret 0. 336 
Winter 0. Lord Anson . . 370 
Wodehouse 0. Farebrother •• 151 
Wood 0. Copper Miners Com- 
pany 151 

Rider 0. .. ,. 112,397 

Tierney 144 

Woodgate, Bingham 0. . . 305 

Woodroffe, Doe d, Daniell 0. 173 

Woolf 0. Hill 25 

Wordsworth, Nicloson 0. . . 80, 188 
Wright 0. Barlow . . . . 257 

0. Burroughes . . .. 211 

0. Wakeford . . 257, 258 

Wyatt, Hodgkinson 371 

Wylde, re 192 

Wynne 0. Griffith .. ..262 



Y. 



Yates 0. Aston 373 

V, Boen . . . , 62 

Bridge 117 

York, Archbishop of, Roe d. Earl 

of Berkeley 348 

Youde 0. Jones 161 



Z. 

Zouch 0. Parsons . • 



62 



ERRATUM AND ADDENDUM. 



Page 79, note (f),/or «« Stat. 5 & 6 Edw. IV." read " Stat 5 & 6 Edw. VI." 

„ S4'7y note (/), A reference may be added to the case of Smith v. Watt»j 

V.C.K., 32 L. T. Rep. 190, in which a rent attempted 
to be reserved on a grant of an underlease for a longer 
term than the lessor possessed was sold by the Court 
under the description ot tLgrmind rent amply secured on 
the premises let, and the purchaser was held to his 
bargain on the ground of the facts of the case being 
stated in the particulars and conditions. But notwith- 
standing the high authority of the Court, the author, 
were he himself a vendor, should not think of de- 
scribing an annual payment, for which the purchaser 
could neither distrain nor sue in his own name, as a 
ground rent amply secured. The case appears to have 
been one of very natural misapprehension on the part 
of the auctioneer, by whom, in all probability, the 
particulars were prepared ; for, although the conditions 
of sale are settled by counsel, they seldom see the par- 
ticulars. There can be little doubt, that the annual 
payment in question was both sold and bought under 
the impression that it really was a well secured ground 
rent ; and none but a lawyer would imagine otherwise. 
But as it certainly was not a properly secured ground 
rent in any sense, legal or popular, but was in fact an 
interest of much less value, the writer humbly con- 
siders that, for the honour of the Court, the purchaser 
should have been released. The Court in fact says to 
the purchaser, "It was your own fault; for if you had 
been as good a lawyer as we are, you would have in- 
ferred from our other statements how little reliance 
was to be placed on our assurance that we offered you 
a ground rent amply secured." 

The report of the same case in the Weekly Re- 
porter (7 W. R. 126) must surely be inaccurate. His 
Honor there is made to incline to the opinion that 
a power of distress exists. 

It was laid down in the first edition of the present 
work (p. 322) that " any assurance purporting to be an 
underlease, but which comprises the whole term, is in 
effect an assignment." In the second and subsequent 
editions, this statement was modified in deference to 
Pollock v. Stacy (9 Q. B. 1033), and the text altered 
as it now stands. The weight of authority appears to 
be now in favour of the author's first assertion ; but as 
Pollock V. Stacy has not been expressly overruled, the 
modified statement, which is certainly correct as far as 
it goes, has been allowed to remain. 
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INTRODUCTORY CHAPTER. 

OF THE CI1A.8SES OF PROPERTY. 

In the early ages of Europe, property was chiefly of a Property at 
substantial and visible, or what lawyers call, a corporeal t^^r 
kind. Trade was little practised (a), and consequently 
debts were seldom incurred. There were no public 
funds, and of course no funded property. The public 
wealth consisted principally of land (b)y and the houses 
and buildings erected upon it, of the cattle in the fields, 
and the goods in the houses. Now land, which is Landinde- 
immoveable and indestructible, is evidently a different "*™^*' *• 
species of property from a cow or a sheep, which may 
be stolen, kiUed, and eaten ; or from a chair or a table, 
which may be broken up or burnt. No man, be he ever 
so feloniously disposed, can run away with an acre of 
land. The owner may be ejected, but the land remains 
where it was ; and he, who has been wrongfully turned 
out of possession, may be reinstated into the identical 
portion of land from which he had been removed. Not 

(<i) 3 Hallam's Middle Ages, (b) 1 Hallam's Middle Ages, 

367—369. 158. 



R.P. 



/; 



INTRODUCTORY CHAPTER. 



Moveables de- 
structible. 



Moveable and 
immoveable. 



The Nonnan 
conquest* 



SO with moveable property; the thief may be discovered 
and pmiished; but if he has made away with the goods, 
no power on earth can restore them to their owner. All 
he can hope to obtain is a compensation in money, or in 
some other article of equal value. 

Moveable and immaveahk (c) is then one of the sim- 
plest and most natural divisions of property in times of 
but partial civilization. In our law this division has been 
brought into great prominence by the circumstances of 
our early history. 

By the Norman conquest, it is well known a vast 
number of Norman soldiers settled in this country. The 
new settlers were encouraged by their king and master; 
and whilst the conquered Saxons found no favour at 
court, they suffered a more substantial grievance in the 
confiscation of the lands of such of them as had opposed 
the Conqueror (e{). The lands thus confiscated were 
granted out by the Conqueror to his followers, nor was 
their rapacity satisfied till the greater part of the lands 
in the kingdom had been thus disposed of (e). In these 
grants the Norman king and his vassals followed the 
custom of their own country, or what is called the feudal 
system (/). The lands granted were not given &edy 
and for nothing ; but they were given to hold of the 
king, subject to the performance of certain military 
duties as the condition of their enjoyment (^). The 
king was still considered as in some sense the proprietor,, 
aad was called the lord paramount (A) ; while the services 



(c) Quandoque res mobiles, ut 
cattalla, ponuntur in vadium, 
quandoque res immobiles, ut ter- 
rss, et tenementa, et redditus. 
Glanville, lib. x. c. 6. See also 
lib. vii. c. 16, 17. 

(d) Wright's Tenures, 6i; 62; 



2 Black. Com. 48. 

(e) 2 Hallam's Middle Ages, 
424. 

(/) Wright's Tenures, 63. 

(g) 1 Hallam's Middle Ages, 
178, 179, note. 

(A) Coke upon Littleton, 65 a. 



OF THB CIJL88E8 OF PROPERTY. 

to be rendared were regarded as incident or annexed to 
the ownership of the land; in fact, as the rent to be paid 
for it. 



This feudal system of tenures, or holding of the king, introduction 
was soon afterwards applied to all other lands, although ®' *^® ^*"^** 
they had not been thus granted out, but remained in the 
hands of their original Saxon owners. How this change 
was effected is perhaps a matter of doubt. Sir Martin 
Wright (i), who is followed by Blackstcme (A), supposes 
that the introduction of tenures, as to lands of the Saxons, 
was accomplished at a stroke by a law (/) of William the 
Conqueror, by which he required all free men to swear 
that they would be faithful to him as their lord. '^ The 
terms of this law," says Sir Martin Wright, " are abso- 
lutely feudal, and are apt and proper to establish that 
policy with all its consequences.'' Mr. Hallam, however, 
takes a different view of the subject ; for while he con- 
siders it certain that the tenures of the feudal system 
were thoroughly established in England under the Con- 
queror (tti), he yet remarks that by the transaction in 
question an oath of fidelity was required, as well from 
the great landowners themselves as from their tenants, 
'^ thus breaking in upon the feudal compact in its most 
essential attribute, the exclusive dependence of a vassal 
upon his lord" (n). The truth appears to be that Norman 



(i) Wright's Tenures, 64, 65. 

(k) 2 Black. Com. 49, 50. 

(/) The 52nd. Statuimus ut 
omnea liberi homines foedere et 
Sacramento afiirment, quod intra 
et extra universum regnum An- 
glise Wilhelmo regi domino suo 
fideles esse volunt ; terras et ho- 
nores iilias omni fidelitate ubique 
servare cum eo, et contra inimicos 
et alienigenas defendere. 



(m) 2 Hallam's Middle Ages, 
429. 

(n) 2 Hallam's Middle Ages, 
430. Mr. Hallam refers to the 
Saxon Chronicle, which gives the 
following account: — Postea sic 
itinera disposuit ut pervenerit in 
festo Primitiarum ad Searebyrig 
(Sarum), ubi ei obviam venerunt 
ejus proceres; et omnes pradia 
tenentetf quoiquot euerU nota. me- 
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customs^ and their upholders and interpreters, Norman 
lawyers, were the real introducers of the feudal system 
of tenures into the law of this country. Before the 
conquest, landowners were subject to military duties (o); 
and to a soldier it would matter Uttle whether he fought 
by reason of tenure, or for any other reason. The dis- 
tinction between his services being annexed to his faiuf, 
and their being annexed to the tenure of his land, would 
not strike him as very important. These matters would 
be left to those whose business it was to attend to them; 
and the lawyers from Normandy, without being parti- 
cularly crafty, would, in their fondness for their own 
profession, naturally adhere to the precedents they were 
used to J and observe the customs and laws of their own 
country (p). Perhaps even they, in the time of the 
Conqueror, troubled themselves but little about the laws 
of landed property. The statutes of William are prin- 
cipally criminal, as are the laws of all half-civilized 
nations. Life and limb are of more importance than 
property ; and when the former are in danger, the secu- 
rity of the latter is not much regarded. When the con- 
vulsions of the conquest began to subside, the Saxons 
felt the effects of the Norman laws, and cried out for 
the restoration of their own ; but they were the weaker 
party, and could not help themselves. By this time the 
industry of the lawyers had woven a net from which 



UorU per totam Angltam, hujus 
viri seryi fuerunt, omuesque te 
illi subdidere, ej usque facti sunt 
yassali, ac ei fidelitatis juramenta 
prsstiterunt se contra alios quos- 
cunque illi fidos futuros. — Sax. 
Chron. anno 1085. 

(o) Sharon Turner** Anglo- 
Saxons, vol. ii. app. iv. c. 3, 560 ; 
2 Hallam's Mid. Ages, 410. 

{p) The Norman French was 



introduced bj the Conqueror as 
the regular language of the courts 
of law. See Hume's History of 
England, vol. ii. 115, appendix ii. 
on the Feudal and Anglo-Nonnan 
government and manners. A spe- 
cimen of this language, which was 
often curiously intermixed by our 
lawyers with scraps of Latin and 
pure Bnglish, will be given in a 
future note. 
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there was no escaping (q)» But in what precise manner 
tenures crept in, was a question perhaps never asked in 
those days; and if asked, it could not probably, even 
then, have been minutely answered. 

The system of tenure could evidently only exist as 
to lands and things immoveable (r). Cattle and other 
moveables were things of too perishable and insigni- 
ficant a nature to be subject to any feudal liabilities, 
and could therefore only be bestowed as absolute gifts. 
No duty or service could well be annexed as the condi- 
tion of their ownership. Hence a superiority became 
attached to all immoveabk property, and the distinction 
between it and moveables became clearly marked; so 
that, whilst lands were the subject of the disquisitions 
of lawyers (5), the decisions of the Courts of justice (Oy 
and the attention of the legislature (u), moveable property 
passed almost unnoticed (x). 

Lands, houses, and immoveable property, — ^things Lands, tene- 
capable of being held in the way above described, — "ereditoments. 
were called tenements or things held(y). They were 
also denominated hereditaments^ because, on the death 
of the owner, they devolved by law to his heir^z). So 
that the phrase, landsy tenements and hereditaments^ was 
used by the lawyers of those times to express all sorts 
of property of the first or immoveable class ; and the 
expression is in use to the present day. 

(9) 2 Hallam's Middle Ages, (jr) 2 Black. Com. 384. 

468. (y) Constitutions ofCIarendon, 

(r) Co.Litt. 191a, n.(l), II. 2. Art. 9 ; Glanville, lib. ix. cap. 1, 

(s) See Treatises of Glanville, 2, 3, passim; Bracton, lib. 2, fol. 

Bracton, Britton, and Fleta; the 26 a ; stats. 20 Hen. III. c.4; 13 

Old Tenures, and the Old Natura £dw. I. c. 1 ; Co. Litt. 1 b ; Shep. 

Brevium. Touch. 91. 

(0 See the Year-Books. {z) Co. Litt. 6 a ; Shep. Touch. 

(11) See the Statutes. 91. 



6 



t mTBODUOTOBT OHAPTBR. 



Goods and 
chattels. 



The other, or moveable class of property, was known 
by the name of goods or chattels. The derivation of 
the word chattel has not been precisely ascertained (a). 
Both it and the word goods are well known to be still 
in use as technical terms amongst lawyers. 



Tenements. 



So great was the influence of the feudal system, and 
so important was the tenure or holding of lands, whe- 
ther by the vassals of the crown, or by the vassals of 
those vassals, that for a long time immoveable property 
was known rather by the name of tenements than by any 
other term more indicative of its fixed and indestructible 
nature (&). In time, however, from various causes, the 
feudal system began to give way. The growth of a 
commercial spirit, the rising power of towns, and the 
formation of an influential middle class, combined to 
render the relation of lord and vassal anything but a 
reciprocal advantage; and at the restoration of King 
Charles II. a final blow was given to the whole 
system (c). Its form indeed remained, but its spirit was 
extinguished. The tenures of land then became less 
burdensome to the owner, and less troublesome to the 
law student ; and the Courts of law, instead of being 
occupied with disputes between lords and tenants, had 
their attention more directed to controversies between 
diflerent owners. It became then more obvious that 
the essential difference between lands and goods was to 
be found in the remedies for the deprivation of either ; 
that land could always be restored, but goods could 
not; that, as to the one, the real land itself could be 
recovered; but, as to the other, proceedings must be 
had against the person who had taken them away. 
The two great classes of property accordingly began to 
acquire two other names more characteristic of their 

(o) See 2 Black. Com. 385. 13 Edw. I. c. 1; see Co. Litt 
(6) It is the only word used in 19 b. 
the important statute De Donii, (c) By statute 12 Car. II. c. 24. 
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difference. The remedies for the recovery of lands had 

long been called real actions, and the remedies for loss 

of goods personal actions {d). But it was not until the Real and per- 

feudal system had lost its hold, that lands and tenements "®"*'* 

were called real property ^ and goods and chattels per^ 

sonal property (e). 

It appears then, that lands and tenements were desig- 
nated, in later times, real property, more from the nature 
of the legal remedy for their recovery than simply be- 
cause they are real things ; and, on the other hand, 
goods and chattels were called personal property because 
the remedy for their abstraction was against the person 
who had taken them away. Personal property has 
been described as that which may attend the owner's 
person wherever he thinks proper to go (/), but goods 
and chattels were not usually called things personal till 
they had become too numerous and important to attend 
the persons of their owners. 

The terms real property and personal property are 
now more commonly used than the old terms tenements 
and hereditamentSy goods and chattels. The old terms 



(d) Glanville, lib. x. c. 13 ; 
Bracton, lib. iii, fol. 101 b, par. 1 ; 
103 b, par. 4; Britton, 1 b ; Fleta, 
lib. i. e. 1 ; Litt. iects. 444, 492 ; 
C(K Litt. 284 b, 285 a; 3 Black. 
Com. 117. 

{e) The terms landt and tene" 
menti, goods and chattels^ are con- 
atantly used in Coke upon Little- 
ton and Sheppard's Touchstone, 
both of them works compiled in 
the early part of the 17th century. 
The nearest approximation the 
writer can find in either of the 
above books to the now common 
division into real and penonal is 



the expression ''things, whether 
real, personal or mixed," in Co. 
Litt. 1 b and 6 a, and in Touch- 
stone, p. 01, an expression which 
has an obvious reference to the 
division of actions into the same 
three classes. In the early part 
of the last century, the terms real 
and pertonalf as applied to pro- 
perty, were in common use. See 
1 P. Wms. 553, 575, anno 1719 ; 
Ridout V. Pain, 3 Atkyns, 486, 
anno 1747. 

(/) 2 Black. Com. 16, 384 ; 
3 Black. Com. 144» 



8 INTROBUCTOBT CHAPTBB. 

were, indeed^ suited only to the feudal times in which 
they originated; since those times great changes have 
taken place^ commerce has been widely extended, loans 
of money at interest have become common (^)y and the 
funds have engulfed an immense mass of wealth. Both 
classes of property have accordingly been increased by 
fresh additions ; and within the new names of real and 
personal many kinds of property are now included, to 
which our forefia.thers were quite strangers ; so much so 
that the simple division into immoveable tenements and 
moveable chattels is lost in the many exceptions to 
which time and altered circumstances have given rise. 
Thus, shares in canals and railways, which are suffi- 
ciently immoveable, are generally personal property (A) ; 
funded property is personal ; whilst a dignity or title of 
honour, which one would think to be as locomotive as 
its owner, is not a chattel but a tenement (i). Canal and 
railway shares and funded property are made personal 
by the different acts of parliament under the authority 
of which they have originated. And titles of honour 
are real property, because in ancient times such titles 
were annexed to the ownership of various lands (jk). 

But the most remarkable exception to the original 
rule occurs in the case of a lease of lands or houses for 
a term of years. The interest which the lessee, or person 
who has taken the lease, possesses, is not his real (/) but 
his personal property ; it is but a chattel (m), though the 

(g) Such loans were formerly (i) Co. Litt. 20 a, ii.(3) ; Earl 

considered unchristian. Glanville, Ferrers* case, 2 Eden, Appendix, 

lib. 7, c. 16; lib. 10, c. 3; 1 p. 373. 

Reeves's History, 119,262. (k) I Uallam*s Middle Ages, 

{h) New River shares are an 158. 

exception, Drybutter v. Bartho- (/) Bracton, lib. 2, fol. 27 a, 

lomewj 2 P. Wms. 127; see also par. 1. 

Buckeridge v. Ingram, 2 Ves.jun. (m) Co. Litt. 46 a ; correct 

652; Bligh v. Brent, 2 You. & Lord Coke's reference at note (m), 

Coll. 268. from ass. 82 to ass. 28. 
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rent may be only nominal, and the tenn ninety or even 
a thousand years. This seeming anomaly is thus ex- 
plained. In the early times, to which we have before 
referred, towns and cities were not of any very great 
and general importance; their influence was local and 
partial, and their laws and customs were frequently pe- 
culiar to themselves (n). Agriculture was then, though 
sufficiently neglected, yet still of far more importance 
than commerce ; and from the necessities of agriculture 
arose many of our ancient rules of law. That the most 
ancient leases must have been principally farming leases, 
is evident from the specimens of which copies still re- 
main (o), and also from the circumstance that the word 
farm applies as well to any thing let on lease, or let to 
farmy as to a farm house, and the lands belonging to it. 
Thus, we hear of farmers of tolls and taxes, as well as 
of farmers engaged in agriculture. Farming in those 
days required but little capital (^), and formers were 
regarded more as bailiffs or servants, accountable for 
the profits of the land at an annual sum, than as having 
any property of their own (y). If the farmer was ejected 
from his land by any other person than his landlord, he 
could not, by any legal process, again obtain possession 
of it. His only remedy was an action for damages 
against his landlord (r),. who was bound to warrant him 
quiet possession {s). The fiau'mer could therefore be 
scarcely said to be the owner of the land, even for the 
term of the lease ; for his interest wanted the essential 
incident of real property, the capability of being restored 

(n) See as a specimen, Bac. 349. 
Abr. tit. Customs of London. {q) Gilb. Tenures, 39, 40; 

(o) See Madox's Formulare Watkins on Descents, 108(113, 

Anglicanum, tit. Demise forYears, 4th edit.) ; 2 Black. Com. 141. 
in which the great majority of (r) 3 Black. Com. 157, 158, 

leases given are farming leases. 200. 

(p) See as to the bad state of (s) Bac. Abr. tit. Leases and 

agriculture, 3 Hallam's Middle Terms for Years, and Covenant^ 

Ages, 365 ; 2 Hume's Hist. £ng. (B). 
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to its owner. Such an interest in land had, moreover, 
nothing military or feudal in its nature, and was, con- 
sequently, exempt from the feudal rule of descent to the 
eldest son as heir at law. Being thus neither real pro- 
perty, nor feudal tenement, it could be no more than a 
chattel ; and when leases became longer, more valuable, 
and more frequent, no change was made; but to this 
day the owner of an estate for a term of years possesses 
in law merely a chattel. His leasehold estate is only 
his personal property, however long may be the term of 
years, or however great the value of the premises com- 
prised in his lease (t). 

There is now perhaps as much personal property in 
the country as real ; possibly there may be more. Real 
property, however, still retains many of its ancient laws, 
which invest it with an interest and importance to which 
personal property has no claim. Of these ancient laws 
one of the most conspicuous is the feudal rule of descent, 
under which, as partially modified by the recent act («), 
real property goes, when its owner dies intestate, to his 
heir, while personal property is distributed, under the 
same circumstances, amongst the Jiext of kin of the in- 
testate by an administrator appointed for that purpose 
by the Court of Probate (r). 

Corporeal and Besides the division of property into real and per- 
incorporeal. gonal, there is another classification which deserves to 

be mentioned, namely, that of corporeal and incorporeal. 
It is evident that all property is either of one of these 
classes, or of the other ; it is either visible and tangible, 

(0 QumrCf however, whether such. 
Lord Coke would have agreed (ti) 3 & 4 Will. IV. c. 106. 

that a lease for years is personal (o) Established by stat 20 & 

property or personal estate, though 21 Vict. c. 77, amended by stat. 

it is now clearly considered at 21 & 22 Vict, c 95. 
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or it is noi(w). Thus a house is corporeal, but the 
annual rent payable for its occupation is incorporeal. 
So an annuity is incorporeal ; ** for, though the money, 
which is the finit or product of this annuity, is doubt- 
less of a corporeal nature, yet the annuity itself, which 
produces that money, is a thing invisible, has only a 
mental existence, and cannot be delivered over from 
hand to hand" (a:). Corporeal property, on the other 
hand, is capable of manual transfer ; or, as to such as is 
immoveable, possession may actually be given up. Fre- 
quently the possession of corporeal property necessarily 
involves the enjoyment of certain incorporeal rights; 
thus the lord of a manor, which in corporeal property, 
may have the advowson or perpetual right of presen- 
tation to the parish church ; and this advowson, which, 
being a mere right to present, is an incorporeal kind of 
property, may be appendant or attached, as it were, to 
the manor, and constantly belong to every owner. But, 
in many cases, property of an incorporeal nature exists 
apart from the oJership of any thing corporeal, form- 
ing a distinct subject of possession ; and, as such, it may 
frequently be required to be transferred from one person 
to another. An instance of this separate kind of incor- 
poreal property occurs in the case of an advowson or 
right of presentation to a church, when not appendant 
to any manor. In the transfer or conveyance of incor- The distinction 
poreal property, when thus alone and self-existent, for- o/ttanBf«!!° * 
merly lay the practical distinction between it and corpo- 
real property. For, in ancient times, the impossibility 
of actually delivering up any thing of a separate incor- 
poreal nature, rendered some other means of conveyance 
necessary. The most obvious was writing; which was 
accordingly always employed for the purpose, and was 
considered indispensable to the separate transfer of every 

(w) Bract, lib. 1, c. 12, par. 3; c. 1, sec. 4. 
lib. 2, c. 5, par. 7 ; Fleto, lib. 3, (x) 2 Black. Com. 20. 
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thing incorporeal (y); whilst the transfer of corporeal 
property, together with such incorporeal rights as its 
possession involved, was long permitted to take place 
without any written document (z). Incorporeid property, 
in our present highly artificial state of society, occupies 
an important pOBition ; and such kinds of incorporeal 
property as are of a. real nature will hereafter be spoken 
of more at large. But for the present, let us give our 
undivided attention to property of a corporeal kind ; and, 
as to this, the scope of oar work embraces one branch 
only, namely, that which is real, and which, as we have 
seen, being descendible to Ikvs, is known in law by the 
name of hereditaments. Estates or interests in corpo- 
real hereditaments, or what is commonly called landed 
property, will accordingly form our next subject for 
consideration. 

(y) Co. Litl. 9 b. 

(*) Co. Utt. 48 b, 121 b, 143a, 271 b, n. (1). 
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PART I. 

OF CORPOREAL HEREDITAMENTS. 



Before proceeding to consider the estates which may Terms of the 
be held in corporeal hereditaments or landed property, * 
it is desirable that the l^al terms made use of to de- 
signate such property should be understood; for the 
nomenclature of the law differs in some respects from 
that which is ordinarily employed. Thus a house is by A meisuage. 
lawyers generally called a messuage ; and the term mes- 
suage was formerly considered as of more extensive im- 
port than the word hxmse (a). But such a distinction is 
not now to be relied on (&). Both the term messuage and 
house will comprise adjoining outbuildings, the orchard, 
and curtilage, or court yard, and, according to the better 
opinion, these terms will include the garden also (c). 
The word tenement is often used in law, as in ordinary Tenement, 
language, to signify a house: it is indeed the regular 
synonyme which follows the term messuage; a house 
being usually described in deeds as ^^ all that messuage 
or tenement." But the more comprehensive meaning of 
the word tenement ^ to which we have before adverted (rf), 
is still attached to it in legal interpretation, whenever the 
sense requires {e). Again, the word land comprehends Land. 

(a) Thomoi ▼. Lane, 3 Cha. 5 b, n. (1); Lard Grosvenor v. 
Ca. 26; Keilw. 57. HampsUad Junction Raiiway 

(b) Doe d. Clements v. CollinM, Company , 1 De Gex & Jones, 
2 T. Rep. 489, 502 ; 1 Jarman 446. 

on Wills, 709, Ist ed., 666, 2nd (d) Ante, p. 5. 

ed. («) 2 Black. Com. 16, 17, 59. 

(c) Shep. Touch. 94; Co.Litt. 
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Minei. 



Chambers. 



PremiseB. 



in law any ground, soil, or earth whatsoever (/) ; but 
its strict and primary import is arable land ( jf). It will, 
howeyer, include castles, houses, and outbuildings of all 
kinds ; for the ownership of land carries with it every 
thing both above and below the surface, the maxim 
being cujm est solum, gus est usque ad ccelum. A pond 
of water is accordingly described as land covered with 
water (h) ; and a grant of lands includes all mines and 
minerals under the surface (i). This extensive signifi- 
cation of the word larid may, however, be controlled by 
the context ; as where land is spoken of in plain con- 
tradistinction to houses, it will not be held to comprise 
them (k). So mines lying under a piece of land may be 
excepted out of a conveyance of such land, and they 
will then remain the corporeal property of the grantor, 
with such incidental powers as are necessary to work 
them (Z), and subject to the incidental duty of leaving 
a sufficient support to the surface to keep it securely at 
its ancient and natural level (m). In the same manner, 
chambers may be the subjects of conveyance as corpo- 
real property, independently of the floors above or below 
them (»). The word premises is frequently used in law 
in its proper etymological sense of that which has been 
before mentioned (o). Thus, after a recital of various 
facts in a deed, it frequently proceeds " in consideration 
of the premises/^ meaning in consideration of the facts 
before mentioned ; and property is seldom spoken of as 
premises, unless a description of it is contained in some 



(/) Co.Litt.4a; Shep. Touch. 
92; 2 Black. Com. 17; Cooke, 
dem. 4 Bing. 90. 

(g) Shep. Touch. 92. 

(h) Co. Litt. 4 b. 

(t) 2 Black. Com. 18. 

{k) 1 Jarman on Wills, 707, 
Ist ed., 664, 2nd ed. 

(/) Earl of Cardigan v. Armi' 
tage, 2 Barn. & Cress. 197, 211. 



(ir) Humphries y, Brogden,12 
Q. B. 739; Smart v. Morton, 
5 £. & B. 30 ; Rogert v. Taylor, 
2 U. & N. 828. 

(n) Co. Litt. 48b; Shep.Touch. 
206. See 12 Q. B. 756. 

(o) Doe d. Biddulph v. Meakin, 
1 East, 456 ; 1 Jarman on Wills, 
707, 1st ed., 665, 2nd ed. 
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prior part of the deed. Most of the words used in the 
description of property have however no special tech- 
nical meaning, but are construed according to their usual 
sense {p) ; and, as to such words as have a technical 
import more comprehensive than, their ordinary mean- 
ing, it is very seldom that such extensive import is alone 
relied on ; but the meaning of the parties is generally 
explained by the additional use of ordinary words. 

(j») A^ fitno, mmiom^ paiilvrc^ &c. i Shep. Touch. 93» 94. 
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CHAPTER I. 
OF AN ESTATE FOB UFB. 

It mtUlom happens that any subject is brought frequently 
to a f)erHon*s notice, without his forming concerning it 
ripinionK of some kind. And such opinions carelessly 
pUtkiiA up are often carefully retained, though in many 
caiMfM wrong, and in most inadequate. The subject of 
pro|K!rty is so generally interesting, that few persons are 
without some notions as to the legal rights appertaining 
to itn posseHsion. These notions, however, as entertained 
by unprofessional persons, are mostly of a wrong kind. 
They consi4er that what is a man's own is what he may 
do what he likes with; and with this broad principle 
they grmcrally set out on such legal adventures as may 
happen to lie before them. They begin at a point at 
which the lawyer stops, or at which indeed the law has 
not yet arrived, nor ever will; but to which it is still con- 
tinually approximating. Now the student of law must 
forget for a time that, if he has land, he may let it, or 
leave it by his will, or mortgage it, or sell it, or settle it. 
He must humble himself to believe that he knows as yet 
nothing about it; and he will find that the attainment of 
the ample power, which is now possessed over real pro- 
perty, has been the work of a long period of time ; and 
that even now a common purchase deed of a piece of 
freehold land cannot be explained without going back to 
the reign of Henry VIII. (a), or an ordinary settlement 
of land without recourse to the laws of Edward 1.(6). 

(a) Stat. 27 Hen. VIII. c. 10, Donis Conditional) bus, to which 
the Statute of Usea. estates tail owe their origin. 

(6) Stat. 13 £dw. I. c. 1, De 
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That such should be the case is certainly a matter of re- 
gret. History and antiquities are^ no doubt, interesting 
and delightful studies in their place ; but their perpetusd 
intrusion into modem practice, and the absolute neces- 
sity of some acquaintance with them, give rise to much 
of the difficulty experienced in the study of the law, and 
to many of the errors of its less studious practitioners. 

The first thing then the student has to do is to get Absolute 
rid of the idea of absolute ownership. Such an idea is ®^°®" 'P* 
quite imknown to the English law. No man is in law 
the absolute owner of lands. He can only hold an 
estate in them. 



The most interesting, and perhaps the most ancient An estate for 
of estates, is an estate for life ; and with this we shall * ^ 
begin. Soon after the commencement of the feudal 
system, to which, as we have seen, our laws of real 
property owe so much of their character, an estate for 
life seems to have been the smallest estate in conquered 
lands which the military tenant was disposed to ac- 
cept (c). This estate was inalienable, unless his lord's 
consent could be obtained (rf). A grant of lands to A. B. 
was then a grant to him as long as he could hold them, 
that is, during his life, and no longer (e); for feudal 
donations were not extended beyond the precise terms 
of the gift by any presumed intent, but were taken 
strictly (/); and, on the tenant's death, the lands re- 



(c) Walk. Descents, 107(113, 
4th ed.); 1 Hallam's Middle Ages, 
160. There seems no good rea- 
son to suppose that feuds were at 
any time held at will, as stated by 
Blackstone (2 Black. Com. 55), 
and by Butler (Co. Litt. 191 a, 
n. (1), vi. 4). 

(d) Wright's Tenures, 29; 2 
Black. Com. 57. 

R.P. 



(e) Bracton, lib. 2, fol. 92 b, 
par. 6. 

(/) Wright's Tenures, 17, 152. 
Blackstone*s reasons for the estate 
being for life — that it shall be 
construed to be as large an estate 
as the words of the donation will 
bear (2 Black. Com. 121)— is 
quite at variance with this rule of 
construction. 

C 
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▼erted to the lord or grantor. If it was intended that 
the descendants of the tenant should, at his decease, 
succeed him in the tenancyi this intention was expressed 
by additional words of grant ; the gift being then to the 
tenant and his heirs, or with other words expressive 
of the intention. The heir was thus a nominee in* the 
original grant; he took every thing from the grantor, 
nothing from his ancestor. So that, in such a case, 
** the ancestor and the heirs took equally as a succession 
of usufructuaries, each of whom during his life enjoyed 
the beneficial, but none of whom possessed, or could 
lawfully dispose of, the direct or absolute dominion of 
the property (g)." The feudal system, however, had 
not long been introduced into this country before the 
restriction on alienation began to be relaxed (A). Sub- 
sequently, by a statute of Edward I. (i), the right of 
every freeman to sell at his own pleasure his lands or 
tenements, or part thereof, was expressly recognized ; at 
a stiU later period the power of testamentary alienation 
was bestowed (A), until, at the present day, the right to 
dispose of property is not only established, but has be- 
come inseparable from its possession (Z). Moreover, 
the old feudal rule of strict construction has long since 
given way to the contrary maxim, that every grant is 
to be construed most strongly against the grantor (m). 
Yet so deeply rooted are the feudal principles of our law 
of real property, that, in the case before us, the ancient 

AgranttoA.B. interpretation remains imaltered; and a grant to A. B. 

oii?y « Mfe"'*" simply now confers but an estate for his life (»), which 

(g) Co. Litt. 191a, n. (1), vi. to estates held for the life of 

5 ; Burgeu v. Wkeate, 1 Wm. another person. See 1 Jarm. on 

Black. 133. Wills, 54, Ist ed. ; 49, 2nd ed. 

(A)Leg.Hen. 1.70, 1 Reeves's (/) Litt. sect 360; Co. Litt. 

Hist. Eng. Law, 43, 44; Co. Litt. 223 a; Ware v. Cann, 10 Barn. 

191 a, n. (1), vi. 6. & Cress. 433. 

(i) Stat 18 Edw. L c. 1. (iw) Shep. Touch. 88. 

(k) By Stat 32 Hen. VIII. c. (n) Litt sect 283; Co. Litt. 

1, as to estates in fee simple, and 42 a; 2 Black. Com. 121. 
by Stat 29 Car. II. c. 3, s. 12, as 



Mtacc. 
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estate^ though he may part with it if he pleases, will 
terminate at his death, into whosoever hands it may 
have come. 

The most remarkable effect of this antiquated rule has This rule has 
been its frequent defeat of the intentions of unlearned t^tatore*in- 
testators (o), who, in leaving their lands and houses to tentions. 
the objects of their bounty, were seldom aware that they 
were conferring only a life interest ; though, if they ex- 
tended the gift to the heirs of the parties, or happened 
to make use of the word estate^ or some other such tech- 
nical teim, their gift or devise included the whole extent 
of the interest they had power to dispose of. " Generally 
speaking," says Lord Mansfield {p)y "no common person 
has the smallest idea of any difference between giving 
a horse and a quantity of land. Common sense alone 
would never teach a man the difference; but the dis- 
tinction, which is now clearly established, is this : — If 
the words of the testator denote only a description of the 
specific estate or land devised, in that case, if no words 
of limitation are added, the devisee has only an estate 
for life. But if the words denote the quantum of interest 
or property that the testator has in the lands devised, 
then the whole extent of such his interest passes by the 
gift to the devisee. The question, therefore, is always 
a question of construction, upon the words and terms 
used by the testator." Such questions, as may be ima- 
gined, have been suflSciently numerous. Happily by the 
recent act of parliament for the amendment of the laws 
with respect to wills (y), a construction more accordant 
with the plain intention of testators is in future to be 
given in such cases. 

(o) 2 Jarman on Wills, 170, Cowp. 306. 

1st ed. ; 219, 2nd ed., and the {q) 7 Will.lV.&l Vict. c. 26, 

cases there cited. 8. 28. 

(p) In Hogan v. Jackwnf 

c2 
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An etUte pur 
autre vU. 



OeiiMral occu* 
pant* 



Special occu- 
pant. 



Statute of 
Frauds. 



If the owner of an estate for his own life should dis- 
pose thereof, the new owner will become entitled to an 
estate for the life of the former. This, in the Norman 
French, with which our law still abounds, is called an 
estate pur autre vie (r) ; and the person for whose life 
the land is holden is called the cestui que vie. In this, 
case, as well as in that of an original grant, the new 
owner was formerly entitled only so long as he lived to 
enjoy the property, unless the grant were expressly ex- 
tended to his heirs ; so that, in case of the decease of 
the new owner, in the lifetime of the cestui que vie, the 
land was left without an occupant so long as the life of 
the latter continued, for the law would not allow him to 
re-enter after having parted with his life estate («). No 
person having therefore a right to the property, any- 
body might enter on the land ; and he that first entered 
might lawfully retain possession so long as the cestui 
que vie lived (t). The person who had so entered was 
called a general occupant. If, however, the estate had 
been granted to a man and his heirs during the life of 
the cestui que vie, the heir anight, and still may, enter 
and hold possession, and in such a case he is called in 
law a special occupant, having a special right of occupa- 
tion by the terms of the grant (u). To remedy the evil 
occasioned by property remaining without an owner, it 
was provided by a clause in a famous statute passed in 
the reign of King Charles II. (v), that the owner of an 
estate pur autre vie might dispose thereof by his will ; 
that if no such disposition should be made, the heir, as 
ocpupant, should be charged with the debts of his an- 
cestor; or, in case there should be no special occupant. 



(r) Litt. sect. 56. 

(f) In very early times the law 
was otherwise. Bract, lib. ii. c. 
9, fol. 27 a ; lib. iv. tr. 3, c. 9, 
par. iv. fol. 263 a ; Fleta, lib. iii. 
c. 12, 8. 6 ; lib. y. c. 5, s. 15. 



(0 Co. Litt. 41 b ; 2 Black. 
Com. 258. 

(tt) Atkinson v. Baker, 4 T. 
Rep. 229. 

(v) The Statute of Frauds, 29 
Car. II. c. 3, s. 12. 
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it should go to his executors or administrators, and be 
subject to the payment of his debts, of course only 
during the residue of the life of the cestui que vie. In 
the construction of this enactment a question arose, 
whether or not, supposing the owner of an estate pur 
autre vie died without a will, the administrator was to 
be entitled for his own benefit, after paying the debts 
of the deceased. An explanatory act was accordingly 
passed in the reign of King George II. (a;), by which 
the surplus, after payment of debts, was, in case of in- 
testacy, made distributable amongst the next of kin, in 
the same manner as personal estate. By the recent Newenact- 
statute(y), for the amendment of the laws with respect "**" 
to wills, the above enactments have both been repealed, 
to make way for more comprehensive provisions to the 
same effect. 

When one person has an estate for the life of another, Ce*tui que vie 
it is evidently his interest that the cestui que vie, or he ""^e pr^uced. 
for whose life the estate is holden, should live as long 
as possible ; and, in the event of his decease, a temp- 
tation might occur to a fraudulent owner to conceal his 
death. In order to prevent any such fraud, it is pro- 
vided, by an act of parliament passed in the reign of 
Queen Anne (2r), that any person having any claim in 
remainder, reversion or expectancy, may upon affidavit 
that he hath cause to believe that the cestui que vie is 
dead, or that his death is concealed, obtain an order 
from the Lord Chancellor for the production of the 
cestui que vie in the method prescribed by the act ; and, 
if such order be not complied with, then the cestui que 
vie shall be taken to be dead, and any person claiming 

(j:) Stat. 14 Geo. II. c. 20, s. Ex parte Grants 6 Ve8,512; Ex 

9; see Co. Litt. 41 b, n. (5). parte \\ halley^ 4 Russ. 561 ; Re 

(y) Stat. 7 Will. IV & 1 Vict. Isaac, 4 M.yl. & Craig, 18; R« 

c. 26, ss. 3, 6i Lingen, 12 Sim. 104. 

(<) Stot. 6 Anne, c. 18. See 
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any interest in remainder, or reversion or otherwise, may 
enter accordingly. The act, moreover, provides (a), that 
any person having any estate pur autre oie, who, after 
the determination of such estate, shall continue in pos- 
session of any lands, without the express consent of the 
persons next entitled, shall be adjudged a trespasser, 
and may be proceeded against accordingly. 



A tenant for 
life. 



Hath A free- 
hold. 



Estate during 
widowhood. 



Natural life. 



The owner of an estate for life is called a tenant for 
life, for he is only a holder of the lands according to the 
feudal principles of our law. A tenant, either for his 
own life, or for the Ufe of another {pur autre vie), hath 
an estate of freehold, and he that hath a less estate can- 
not have a freehold (6). Here, again, the reason is 
feudal. A life estate is such as was considered worthy 
the acceptance of a free man ; a less estate was not (c). 
And it is worthy of remark, that in the early periods of 
our law an estate for a man's own life was the only life 
estate considered of sufficient importance to be an estate 
of freehold : an estate for the life of another person was 
not then reckoned of equal rank {d). But this dis- 
tinction has long since disappeared ; and there are now 
some estates which may not even last a lifetime, but 
are yet considered in law as life estates, and are estates 
of freehold. Thus, an estate granted to a woman during 
her widowhood is in law a life estate, though deter- 
minable on her marrying again (e). Every life estate 
also may be determined by the civU death of the party, 
as well as by his natural death ; for which reason in 
conveyances the grant is usually made for the term of 
a man's natural life(/). Formerly a person, by en- 



(cr) Sect. 5. 

(6) Litt. 8. 57. 

(c) Watk. Desc. 108 (113,4th 
ed.); 2 Black. Com. 104. 

{d) Bract, lib. 2, c. 9, fol. 26 b; 
lib. 4, tr. 3, c. 9, par. 3, fol. 263 a ; 



Fleta, lib. 3, c. 12, s. 6; lib. 5, 

0. 5y 8* 15. 

(e) Co. Litt 42 a; 2 Black. 
Com. 121. 

(/) Co. Litt 132 a ; 2 Black. 
Com. 121. 
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tering a monaBtery, and being professed in religion, be- 
came dead in law {g\ But this doctrine is now inappli- 
cable ; for there is no longer any legal establishment 
for professed persons in England (A), and our law never 
took notice of foreign professions (i). Civil death may, 
however, occur by outlawry or attainder for treason or 
felony (j) ; in which cases only it appears that the in- 
sertion of the words "natural life" can now be of any 
importance (A). 

Every tenant for life, unless restrained by covenant Timber, 
or agreement, has the common right of all tenants to 
cut wood for fuel to bum in the house, for the making 
and repairing of all instruments of husbandry, and for 
repairing the house, and the hedges and fences (/), and 
also a right to cut underwood and lop pollards in due 
course (m). But he is not allowed to cut timber, or to Waste, 
commit any other kind of waste (n) ; either by voluntary 
destruction of any part of the premises, which is called 
voluntary waste, or by permitting the buildings to go to 
ruin, which is called permissive waste (o). So he can- 
not plough up ancient meadow land {p) ; and he is not 
allowed to dig for gravel, brick, or stone, except in such 
pits as were open and usually dug when he came in {q) ; 
nor can he open new mines for coal or other minerals, 



ig) 1 Black. Com. 132. 

(A) Co. Liu. 3 b, n.(7), 132 b, 
11.(1); 1 Black. Com. 132; stat. 
31 Geo. III. c. 32, s. 17; 10 
Geo. IV. c. 7, 88. 28—37; 2 &3 
Will. IV. c. 115, 8.4. See also 
Anstey'a Guide to the Laws af- 
fecting Roman Catholics, pp. 24 — 
27. 

(0 Co. Litt. 132 b. 

(i) 4 Black. Com. 319, 380. 

\k) Watk. n. 123 to Gilb. Ten. 

(/) Co. Litt. 41 b ; 2 Black. 



Com. 35, 122. 

(m) PhilUpi ▼. Smith, 14 M. 
& W. 589. 

(n) Co. Litt. 53 a; Whitfield 
V. BewU, 2 P. Wms. 241; 2 
Black. Com. 122, 281 ; 3 Black. 
Com. 224. 

(o) Co. Litt. 53 a. 

(p) Simmomv, Norton, 7 Biug. 
648. See Duke of St. Album ▼. 
Skipwith, 8 Beav. 354. 

(q) Co. Litt. 53 b; Finer r. 
Vaughan, 2 BeaT. 466. 
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nor cut turf for sale on bog lands ; for all such acts 
would be acts of waste. But to continue the working 
of existing mines, or to cut turf for sale in bogs already 
used for that purpose, is not waste ; and the tenant may 
accordingly carry on such mines and cut turf in such 
bogs for his own profit (r). By an old statute (s) the 
committing of any act of waste was a cause of forfeiture 
of the thing or place wasted, in case a writ of waste was 
Writ of wMte iggued against the tenant for life. But this writ is now 

abolished (0 ; and a tenant for life is now Uable only to 
damages in an action at law or suit in equity (te) for 
waste already done, or to be restrained by an injunction 
obtained by a suit in equity from cutting the timber or 
committing any other act of waste, which he may be 
known to contemplate. And where an action at law 
has been brought, a writ of injunction may now be ob- 
tained, from the court of law in which the action has 
been brought, against the repetition or continuance of the 
injury (pp). If any of the timber is in such an advanced 
state that it would take injury by standing, the Court 
of Chancery will allow it to be cut, on the money being 
secured for the benefit of the persons entitled on the 
expiration of the life estate ; and the Court will allow 
the interest of the money to be paid to the tenant during 
his life (y). And the act to facilitate leases and sales of 
settled estates {z) now empowers the Court of Chan- 
cery, if it think proper, to authorize a sale of any 
timber, not being ornamental timber, growing on any 

(r) Co. Litt. 64 b'; Coppinger 8. 79. 

V. Oubbiru, 3 Jones & Lat. 397. (y) Tooker v. Annexlej/, 5 Sim. 

(«) The Statute of Gloucester, 235 ; Waldo y. WaUo, 7 Sim. 

6 Edw. I. c. 5; 2 Black. Com. 261; 12 Sim. 107; Toltemache 

283; Co. Litt. 218 b, n. (2). v. TolUmachey 1 Hare, 456; Con- 
it) By Stat. 3 & 4 Will. IV. sett v. Bell, 1 You. & Coll. New 

c. 27, s. 36. Cases, 569. 

(tt) Stat. 21 & 22 Vict. c. 27, («) Stat. 19 & 20 Vict. c. 120, 

88. 2, 3. 8. 11. 

(jr) Stat. 17 & 18 Vict. c. 125, 
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settled estates. If, however, the estate is given to the Without im- 

tenant by a written instrument (a), expressly declaring 5Site™*"* °^ 

his estate to be without impeachment of wastCy he is 

allowed to cut timber in a husbandlike manner for his 

own benefit, to open mines, and commit other acts of 

waste with impunity (b) ; but so that he does not pull 

down or deface the family mansion, or fell timber planted 

or left standing for ornament, or commit other injuries 

of the like nature; all of which are termed equitable Equitable 

waste ; for the Court of Chancery, administering equity ^ wa«tc. 

will restrain such proceedings (c). 

As a tenant for life has merely a limited interest, he Leaies by te . 
cannot of course make any disposition of the lands to ^^^^'^o'^w^e*' 
take effect after his decease ; and, consequently, he can 
make no leases to endure beyond his own life, unless 
he be specially empowered so to do by the deed under 
which he holds. It is however provided by the recent New enact- 
act to facilitate leases and sales of settled estates (c?), that ™^"^' 
when the instrument by which the estate is limited (e) 
is made after that act came in force, which was on the 
1st of November, 1856 (/), and dbes not contain an 
express declaration to the contrary, every tenant for life 
may demise the premises or any part thereof (except 
the principal mansion-house and the demesnes thereof. 



(a) Dawmant case, 9 Rep. 
10 b. 

(6) Lewis Bowie's case, 11 
Rep. 82 b; 2 Black. Com. 283 
Burges V. Lamb, 16 Ves. 185 
Cholmeley v. Paxtan, 3 Bing. 
211; 10 BarD. & Cress. 564 
Davies v. Wescomb, 2 Sim. 425 
Wool/ V. Hill, 2 Swanst. 149 
Waldo ▼. Waldo, 12 Sim. 107. 

(c) 1 Fonb. Eq. 33, n. ; Mar^ 
quis of Downshire ▼. Ladjf Sandys, 
6 Ves. 107; Burges v. Lamb, 16 



Ves. 183; Dai/ v. Merry, 16 Ves. 
375 a; Wellesley v. WellesUy, 6 
Sim. 497; Duke of Leeds v. Earl 
Amherst, 2 Phil. 117; Morris v. 
Morris, 15 Sim. 505; Mickle- 
ihwait V. Mickkthwait, 1 De Gex 
& Jones, 504. 

{d) Stat. 19 & 20 Vict. c. 120, 
amended by stat. 21 & 22 Vict. 
0.77. 

(e) Sect. 1. 

(/) Sects. 44, 46. 
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and other lands usually occupied therewith) for any term 
not exceeding twenty-one yearsy to take effect in pos- 
sesaioa; provided that every such demise be made by 
deedy and the best rent that can reasonably be obtained 
be thereby reserved, without any fine or other benefit 
in the nature of a fine, which rent shall be incident to 
the immediate reversion ; and provided that such demise 
be not made without impeachment of waste, and do 
contain a covenant for payment of the rent, and such 
other usual and proper covenants as the lessor shall 
think fit, and also a ccmdition of re-entry on nonpay- 
Sic. ment, for a period not less than twenty-eight days, of 

the rent thereby reserved, and on non-observance of any 
of the covenants or conditions therein contained ; and 
provided a counterpart Qf every deed of lease be ex- 
ecuted by the lessee {ff). But the executicm of the lease 
by the lessor is to be deemed sufficient evidence that 
a counterpart of such lease has been duly executed by 
the lessee as required by the act (A). Leases may also 
be made by the authority of the Court of Chancery, on 
due application, whatever may be the date of the settle- 
ment, for terms not exceeding twenty-one years for an 
agricultural or occupation lease, forty years for a mining 
lease, or a lease of water, water-mills, wayleaves, water- 
leaves, or other rights or easements, sixty years for a 
repairing lease (i), and ninety-nine years for a building 
lease, subject to the conditions prescribed by the act (J). 
And where the Court shall be satisfied that it is the 
usual custom of the district, and beneficial to the inhe- 
ritance, to grant leases for longer terms, any of the above 
leases, except agricultural leases, may be granted for 
such term as the Court shall direct (k). 



(g) Sect 32. 0) Stat. 19 & 20 Vict. c. 120, 

(A) Sect. 34. 8. 2. 

(t) Stat. 21 & 22 Vict. c. 77, {k) Stat. 21 & 22 Vict. c. 77, 

8. 2. 8. 4. 
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If previously to the year 1845 a tenant for his own Forfeiture by 
life should have conveyed the lands by a feoffment (to ''^°™*°*' 
be hereafter explained) to another person for any greater 
estate than the life of the tenant for life, such an act 
would have been a cause of forfeiture to the person next 
entitled (/). If, however, the tenant for life should sow Emblements, 
the lands, and die before harvest, his executors will 
have a right to the emblements or crop (m). And the 
same right will also belong to his under-tenant; with 
this difference, however, that if the life estate should 
determine by the tenant's (mm act, as by the marriage 
of a widow holding during her widowhood, the tenant 
would have no right to emblements; but the under- 
tenant, being no party to the cesser of the estate, would 
still be entitled in the same manner as on the expiration 
of the estate by death (n). And with respect to tenants New enact* 
at rack rent, it is now provided (o), that where the lease "nanu «t* 
or tenancy of any farm or lands held by such a tenant ^^^ ""^ 
shall determine by the death or cesser of the estate of 
any landlord entitled for his life, or for any other uncer- 
tain interest, instead of claims to emblements, the tenant 
shall continue to hold and occupy such farm or lands 
until the expiration of the then current year of his 
tenancy, and shall then quit upon the terms of his lease 
or holding, in the same manner as if such lease or 
tenancy were then determined by effluxion of time, or 
other lawful means, during the continuance of his land- 
lord's estate ; and the succeeding owner will be entitled 
to a fair proportion of the rent from the death or cesser 
of the estate of his predecessor to the time of the tenant's 
so quitting. And the succeeding ovmer and the tenant 
respectively wUl, as between themselves and as against 

(/) 2 Black. Com. 274. See 105. 
sUt. 7 & 8 Vict. c. 76, a. 7; 8 & 9 (■) 2 Black. Com. 123, 124. 

Vict. c. 106, 8. 4. (o) Stat. 14 & 15 Vict c. 25, 

(m) 2 Black. Com. 122; see 8. 1. 
Graves v. Weld, 5 Bam. & Adol. 
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each othery be entitled to all the benefits and advan- 
tagesy and be subject to the terms, conditions and re- 
strictions to which the preceding landlord and the tenant 
respectively would have been entitled and subject in 
case the lease or tenancy had determined in the manner 
before mentioned at the expiration of the current year ; 
and no notice to quit shall be necessary from either 
party to determine such holding. 

Apportionment As a consequence of the determination of the estate 
o rent. ^£ ^ tenant for life the moment of his death, it was held 

in old times, that if such a tenant had let the lands 
reserving rent quarterly or half-yearly, and died between 
two rent days, no rent was due from the under-tenant 
to anybody from the last rent day till the time of the 
decease of the tenant for life. But in modem times a 
remedy for a proportionate part of the rent, according 
to the time such tenant for life lived, has been given by 
act of parliament to his executors or administrators (p). 
Formerly also, when a tenant for life had a power of 
leasing, and let the lands accordingly, reserving rent 
periodically, his executors had no right to a proportion 
of the rent, in the event of his decease between two 
quarter days; and, as rent is not due till midnight of the 
day on which it is made payable, if the tenant for life 
had died even on the quarter day, but before midnight, 
his executors lost the quarter's rent, which went to the 
person next entitled (y). But by a modern act of par- 
liament (r), the executors and administrators of any 
tenant for life who has granted a lease since the 16th of 
June, 1834, the date of the act, may claim an appor- 
tionment of the rent fi*om the person next entitled, when 
it shall become due. 

(p) Stat. 11 Geo. 11. c. 19, b. (g) Norris v. Harrison, 2 Mad. 

15, explained by stat. 4 & 5 Will. 268. 

IV. c. 22, 8. 1. See Ear parte (r) Stat. 4 & 5 Will. IV. c. 22, 

Smyth, 1 Swanst. 337, and the s. 2 ; Lock v. De Burgh, 4 De 

learned editor's note. Gex & Smale, 470. 
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By a recent act of parliament (s) tenants for life, and Draining, 
some other persons having limited interests, are em- 
powered to apply to the Court of Chancery for leave 
to make any permanent improvements by draining the 
lands with tiles, stones or other durable materials, or 
by warping, irrigation, or embankment in a permanent 
manner, or by erecting thereon any buildings of a per- 
manent kind incidental or consequential to such drain- 
ing, warping, irrigkition or embanking, and immediately 
connected therewith {t). And if, in the opinion of the 
Court, such improvements will be beneficial to all per- 
sons interested (u), the money expended in making such 
improvements, or in obtaining the authority of the 
Court, will be charged on the inheritance of the lands, 
vdth interest at such rate as shall be agreed on, not ex- 
ceeding five per cent, per annum, payable half yearly (ar); 
the principal money to be repaid by equal annual in- 
stalments, not less than twelve nor more than eighteen 
in number ; or in the case of buildings, by equal annual 
instalments, not less than fifteen nor more than twenty- 
five in number (y). And under the provisions of more Govemment 
recent acts of parliament (ar), called the Public Money drohilng. ^^^ 
Drainage Acts, tenants for life and other owners of land 
may obtain advances from government for works of 
drainage, which may be completed within five years (a) ; 
such advances to be repaid by a rent-charge on the 
land, after the rate of 6/. \0s. rent-chai^e for every 100/. 
advanced, and to be payable for the term of twenty-two 
years (6). By another act of parliament, called the Pri- Priyate Money 

Drainage Act, 
1849. 
(«) Stat. 8 & 9 Vict. c. 56, re- explained and amended by stats. 

pealing a prior act for the same 10& 11 Vict. c. 11, 11 & 12 Vict. 

purpose, Stat 3 & 4 Vict. c. 55. c. 119, 13 & 14 Vict. c. 31, and 

(0 Sect. 3. 19 & 20 Vict. c. 9. 

(u) Sects. 4, 5. (a) Stat. 10 & 11 Vict c. 11, 

(x) Sect 8. s. 7. 

(y) Sect. 9. (6) SUt 9 & 10 Vict c. 101, 

(s) Stat 9 h 10 Vict c. 101, s. 34. 
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also certain other life estates held by persons subject to 
peculiar laws ; such as the life estates held by beneficed 
clergymen. These estates are exceptions from the ge- 
neral lAw; and a discussion of them, in an elementary 
work like the present, would tend rather to confuse the 
student, than to aid him in his grasp of those general 
principles, which it should be his first object to com- 
prehend. 
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CHAPTER II. 

OF AN ESTATE TAIL. 

The next estate we shall notice is an estate tail, or an Estate tail, 
estate given to a man and the heirs of his body. This 
is such an estate as will, if left to itself, descend, on the 
decease of the first owner, to all his lawful issue, — 
children, grand-children, and more remote descendants, 
so long as his posterity endures, — in a regular order 
and course of descent from one to another ; and, on the 
other hand, if the first owner should die without issue, 
his estate, if left alone, will then determine. An estate General or 
tail may be either general, that is, to the heirs of his "P®*^" ' 
body generally, and without restriction, in which case 
the estate will be descendible to every one of his lawfiil 
posterity in due course ,• or special, when it is restrained 
to certain heirs of his body, and does not go to all of 
them in general ; thus, if an estate be given to a man 
and the heirs of his body by a particular wife ; here 
none can inherit but such as are his issue by the wife 
specified. Estates tail may be also in tail male, or in Male or fe- 
tail female : an estate in tail male cannot descend to any ™ ®* 
but males, and male descendants of males ; and cannot, 
consequently, belong to any one who does not bear the 
surname of his ancestor from whom* he inherited : so 
an estate in tail female can only descend to females, and 
female descendants of females (a). Special estates tail, 
confined to the issue by a particular wife, are not now 
common ; the most usual kinds of estates tail now given 
are estates in tail general, and in tail male. Tail female 
scarcely ever occurs. 

(a) Litt. 88. 13, 14, 15, 16, 21 ; 2 Black. Com. 113, 114. 
B.P. D 
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Donee in tail. The owner of an estate tail is called a donee in tail, 

and the person who has given him the estate tail is 
called the donor. And here it may be remarked, that 
such correlative words as donor and donee^ lessor and 
lessecy and many others of a like termination, are used 
in law to distinguish the person from whom an act pro- 
ceeds, from the person for or towards whom it is done. 

Tenant in tail. The owner of an estate tail is also called a tenant in tally 

for he is as much a holder as a tenant for life. But an 
estate tail is a larger estate than an estate for life, as it 
may endure so long as the first owner of the estate has 
any issue of the kind mentioned in the gift. It is con- 
sequently an estate of freehold. We shall now proceed 
to give a short history of this estate ; in doing which it 
will be necessary to advert to the origin and progress 
of the general right of alienation of lands. 



An estate tail 
is a freehold. 



Feudal tenan- 
cies become 
hereditary. 



It will readily be supposed that a mere system of 
life estates, continually granted by feudal lords to their 
tenants, would not long continue ; the son of the tenant 
would naturally be the first person who would hope to 
succeed to his father's tenancy: accordingly we find 
that the holding of lands by feudal tenants soon became 
hereditary, permission being granted to the heirs of the 
tenant to succeed on the decease of their ancestor. By 
the term " heirs" it is said that the issue of the tenant 
were at first only meant; collateral relations, such as 
brothers and cousins, being excluded (i) ; the true feudal 
reason of this coustruction is stated by Blackstone to be, 
that what was given to a man for his personal service 
and personal merit ought not to descend to any but 
the heirs of his person (c). But in our own country it 
appears that, at any rate in the time of Henry II. (rf) 
collateral relations were admitted to succeed as heirs; 



(b) Wright's Tenures, 18. 
(0 2 Black. Com. 221. 



(c[) 1 Reeves's Hist. Eng. Law, 
108. 
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SO that an estate which had been granted to a man and 
his heirs descended, on his decease, not only to his 
offspring, but also, in default of offspring, to his other 
relations in a defined order of succession. Hence if it 
were wished to confine the inheritance to the offspring 
of the donee, it became necessary to limit the estate 
expressly to him and the heirs of his body (e), making To the donee 
what was then called a conditional ffift, by reason of the *"|jjg body!" 
condition implied in the donation, that if the donee died a conditional 
without such particular heirs, or in case of the failure of f^^ 
such heirs at any future time, the land should revert to 
the donor (/). The most usual species of grant appears, 
however, to have been that to a man and his heirs gene- 
rally : but, as the right of alienation seems to have arisen 
in the same manner with regard to estates granted in 
both the above methods, it will be desirable, in consider- 
ing the origin of this right, to include in our remarks 
as well an estate granted to a man ajid his heirs, as an 
estate confined to the heirs of the body of the grantee. 

In whichever method the estate might have been Two other par- 
granted, it is evident that, besides the tenant, there were ^jj^ expectant' 
two other parties interested in the lands ; one, the person {»«»J »nd the 
who was the expectant heir of the tenant, and who had, 
under the gifl, a hope of succeeding his ancestor in the 
holding of the lands ; the other, the lord, who had made 
the grant, and who had a right to the services reserved 
during the continuance of the tenancy, and also a pos- 
sibility of again obtaining the lands on the failure of the 
heirs mentioned in the gift. An alienation of the lands 
by the tenant might therefore, it is evident, defeat the 
rights of one or both of the above parties. Let us, 
therefore, consider, in the first place, the origin and pro- 
gress of the right of alienation as it affected the interest 

(e) Bracton, lib. 2, cap. 6, foL 290 b, n. (1), V. 1. 
17 b; cap. 19, fol. 47 a; Co. Litt. (/) 2 Black. Com. 110. 

d2 
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of the expectant heir ; and, secondly, the origin and pro- 
gress of this right as it affected the interest of the lord. 



Right of The right of an ancestor to defeat the expectation of 

SSTsuhe" h»s heir was not ftilly established at the time of Henry II. 

beir. For it appears from the treatise of Glanville, written in 

that reign (^), that a larger right of alienation was pos- 
sessed over lands which a man had acquired by purchase, 
than over those which had descended to him as the heir 
of some deceased person: and even over purchased lands 
the right of alienation was not complete, if the tenant 
had any heir of his own body (A) ; so that if lands had 
been given to a man cmd his heirs generally, he was able 
to disappoint the expectation of his collateral heit's, but 
he could not entirely disinherit the heirs sprung of his 
own body. For certain purposes, however, alienation of 
part of the lands was allowed to defeat the heirs of his 
body ; thus part of the lands might be given by the 
tenant with his daughter on her marriage, and part 
might also be given for religious uses (i). Such gifts as 
these were, however, as we shall presently see, almost 
the only kinds of alienation, in ancient times, which 
occasioned any serious detriment to the heir; and the 
allowing of such gifts may accordingly be considered as 
to important step in the progress of the right of aliena- 
tion. For, when lands were given to a daughter on her 
marriage, the daughter and her husband, or the donees 
in franh-marriage, as they were called, held the lands 
granted, to them and the heirs of their two bodies free 
from all manner of service to the donor or his heirs (a 
mere oath of fealty or fidelity excepted), until the fourth 
degree of consanguinity from the donor was passed (A) ; 
and when lands were given to religions uses, the grantees 

Frankalmoign, in frankalmoiffn, as they were called, were for ever free 



Frank-mar- 
riage. 



(g) 1 Reeves's Hist. Eng. Law, 
223. 

(h) Ibid. 105. 



(i) Glanville, lib. 7, c. 1 ; 1 
Reeves's Hist. 104. 
(k) LiU. sects. 17, 19,20. 
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from every kind of earthly or temporal service (/). Little 
or nothings therefore, in these cases, remained for the 
heir of the grantor. But the other modes of alienation Other modes 
which thai prevailed were very different in their results, ^ >«n»tM>n. 
as well from such gifts as above described, as from the 
ordinary sales of landed property which occur in modem 
times. Beady money was dien extremely scarce ; large 
fortunes, acquired by commercial enterprise, were not 
then expended in the purchase of country seats. The 
auction mart was not then established ; such a thing as 
an absolute sale for a sum of money paid down was 
scarcely to be met with. The alienation of lands rather 
assumed the form of perpetual leases, granted in con- 
sideration of certain services or rents to be from time to 
time performed or paid. This method was, in feudal 
language, termed subinfeudation. In all the old convey- Subinfeuda- 
ances, almost without exception, the lands are given to ^^ 
the grantee and his heirs, to hold as tenants of the 
grantor and his heirs, at certain rents or services (m) ; 
and when no particular service was reserved, it was 
understood that the grantee held of the grantor, subject 
to the same services as the grantor held of his superior 
lord (n). As, therefore, it cannot be supposed that gifts 
should be made without some fair equivalent, and as 



(J) litt sect. 135. 

(m) All the forms of feoffments 
given in Madox's Fonnulare An- 
glicannra, with the exception of 
Noe. 318 and 325, are in this 
form. No. 318 is a gift in frank- 
.almoign, and was afterwards con- 
firmed by the son of the grantor 
(see title, Cojifirmation, No. 119); 
and No. 325 appears to have been 
a family transaction between a 
'father and his son. The curious 
questions mentioned in Glanville 
(lib. 7, c. 1) as to the descent of 



lands which had been granted by 
a father to one of his younger sons, 
or by a brother to his younger 
brother, clearly show that grants 
of land were then made by subin- 
feudation. Mr. Reeves's obser- 
vation (1 Hist. £ng. Law, 106, 
n. (m) }, that the reservation of 
services was mo$t commonly made 
to the feoffor, appears to be 
scarcely strong enough. 

(n) Perkins's Profitable Book, 
sects. 529, 653. 
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such equivalenty in the shape of rent or service, would 

descend to the heir in lieu of the land, we may fairly 

presume that alienation, as ordinarily practised in early 

times, was not so great a disadvantage to the heir as 

The power of might at first be supposed : and this circumstance may 

over the expec- perhaps help to account for that which at any rate is an 

tationa of his undoubted fact, that the power of an ancestor to destroy 

heirs becomes *■ 

absolute. the expectation of his heirs, whether merely collateral or 

heirs of his body, soon became absolute. In whichever 
way the grant were made, whether to the ancestor and 
his heirs, or to him and the heirs of his body, we find 
that by the time of Henry III. the heir was completely 
in his ancestor's power, so far as related to any lands of 
which the ancestor had possession. Bracton, who wrote 
in this reign, expressly lays it down, that the heir ac- 
quires nothing from the gift made to his ancestor (o). 
The very circumstance that land was given to a person 
and his heirs, or to him and the heirs of his body, 
enabled him to convey an interest in the land, to last as 
long as his heirs in the one case, or the heirs of his 
body in the other, continued to exist. And from the 
time of Bracton, a gift to a man and his heirs generally 
has enabled the grantee, either entirely to defeat the 
expectation of his heir by an absolute conveyance, or 
to prejudice his enjoyment of the descended lands by 
obliging him to satisfy any debts or demands, to the 
value of the lands, according to his ancestor's discretion. 
With respect to lands granted to a man and the heirs of 
his body, the power of the ancestor is not now so com- 
plete. The means by which this right of alienation was 
in this case curtailed will appear in the account we 
shall now give of the origin and progress of the right 
of alienation as it affected the interest of the lord. 

Alienation as The interest of the lord was evidently of two kinds ; 

affecting the "^ 

interests of the (o) Bracton, lib. 2, cap. 6, fol. facta antecessori, quia cum dona- 

17 a. Nihil acquirit ex donatione torio non est feoffatus. 
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his interest in the rent and services during the con- 
tinuance of the tenancy, and his chance or possibility 
of again obtaining the land on failure of the heirs of his 
tenant On the former of these interests, the inroad of Interest of the 
alienation appears to have been first made. The tenants, IjJId J^i^^ce""* 
by taking upon themselves to make grants of part of their fint affected, 
lands to strangers to hold of themselves, prejudiced the 
security possessed by the lord for the due performance 
of the services of the original tenure. And accordingly 
we find it enacted in Magna Charta(p), that no freeman 
should give or sell any more of his land than so as what 
remained might be sufficient to answer the services he 
owed to his lord. The original services reserved on any 
conveyance were, however, always a chaise on the lahd 
while in the hands of the undertenants, and could be 
distrained for by the lord (q) ; although the enforcement 
of such services was doubtless rendered less easy by the 
division of the lands into various ownerships. The in- Infringement 
fringement on the lord's interest, expectant on the failure j^nterest^expec- 
of the heirs of his tenant, appears to have been the last tant on failure 
step in the progress of alienation. As the advantages of 
a free power of disposition became apparent, a new form 
of grant came into general use. The lands were given 
not only to the tenant and his heirs, but to him and his 
heirs, or to whomsoever he might wish to give or assign 
the land (r), or with other words expressly conferring on 
the tenant the power of alienation {s). In this case, if 
the tenant granted, or underlet as it were, part of his 
land, then, on his decease and failure of his heirs, the 
tenant's grantee had still a right to continue to hold as 
tenant of the superior lord ; and such superior lord then 

(j>) Chap. 32. p. 5. The tendency towards the 

(g) Perkins's Profitable Book, alienation of lands was perhaps 

sect. 674. fostered by the spirit of crusading; 

(r) Bract, lib. 2, c. 6, fol. 17 b. see 1 Watkins on Copyholds, pp. 

(s) Madox's Formulare Angli- 149, 150. 
canum, Preliminary Dissertation, 
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took the place of landlord, which the original tenant 
or his heirs would have occupied had he or they been 
living (0* And if the tenant, instead of thus under- 
letting part of his land, chose to dispose of the whole, 
he was at liberty so to do, by substituting, if he thought 
fit, a new tenant in his own place (fi). Grants of lands 
with liberty of alienation, as they became more frequent, 
appear in process of time to have furnished the rule by 
which all grants were construed. During the long and 
feeble reign of Henry III. this change to the disadvan- 
tage of the lord appears to have taken place ; for at the 
beginning of the next reign it seems to have been esta- 
blished that, in whatever form the grant were made, the 
The fact of the fact of the existence of an expectant heir enabled the 

existence of an . .. *• . . ■* •ai-*"i-* "lj-i 

expectant heir tenant to alienate, not only as against his heirs, but also 
enables the te- as against the lord. If therefore lands were given to a 
ate. man and his heirs, he could at once dispose of them (x) ; 

and if lands were granted to a man and the heirs of his 
body, he was able, the moment he had issue born — that 
is, the moment he had an expectant heir of the kind 
mentioned in the gift— to alienate the lands. And the 
alienee and his heirs had a right to hold, not only during 
the existence of the issue, but also afler their failure (y). 
The original intention of such gifts was therefore in a 
great measure defeated ; originally, on failure of the 
issue the lands reverted to the donor ; but now nothing 
was requisite but the mere birth of issue to give the 
donee a complete power of disposition* 

The mere existence of an expectant heir having thus 

(t) Bract, ubi sup. however Co. Litt. 43 a, n. (2) : 

(tt) See Stat. 4 Edw. I. c. 6. Wright's Tenures, 155, note, 

(x) Perk. sec. 667—670 ; Co. (y) Fitzherbert's Abr. title 

Litt. 43 a. If a tenant of a con- Formedon, 62, 65 ; Britton, 93 b, 

ditional fee had a right of alien- 94 a ; Plowd. Coram. 246 ; 2 

ation on having issue born, surely Inst. 333; Co. Litt. 19 a; Year 

a tenant in fee simple must have Book, 43 Edw. IIL 3 a, pi. 13. 
had at least an equal right See 
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grown up into a reason for alienation, the barons of the 
time of £dw. I. began to feel how small was the possi- 
bility, that the lands, which they had granted by con- 
ditional gifts (z) to their tenants and the heirs of their 
bodies, should ever reyert to themselves again; whilst 
at the same time they perceived the power of their own 
&milie8 weakened by successive alienations. To remedy 
these evils, and to keep up that feudal system, which 
landlords ever held in high esteem, but on which the 
necessities of society ever made silent yet sure en- 
croaches, it was enacted in the reign of £dw. I. by the 
famous statute De Donis Conditionalibus (a), — and no Statute Zk 
doubt as was then thought finally enacted,— that the 
will of the donor, according to the form in the deed of 
gift manifestly expressed, should be from thenceforth 
observed; so that they, to whom the .tenement was 
given, should have no power to alien it, whereby it 
should fiul to remain unto their own issue after their 
death, or to revert unto the donor or his heirs, if issue 
should fail. 

Since the passing of this statute, an estate given to Fee tail, 
a man and the heirs of his body has been always called 
an estate tail, or, more properly, -an estate in fee tail 
(feudian tailiattan). The word fee (feudum) anciently 
meant any estate feudally held of another person (b) ; 
but its meaning is now confined to estates of inheritance, 
that is, to estates which may descend to heirs ; so that 
^ifee may now be said to mean an inheritance (c). The 
word tail is derived from the French word taUler, to 
cut, €he inheritance being, by the statute De Donis, cut 

(«) Ante, p. 35. par. 6 ; Selden, Tit. of Honour, 

(a) SUt. 13 Edw. I. c. 1, part2,c.l, 8.23, p. 332; Wright's 

called also the Statute of West- Tenures, p. 5. 

minster the Second. (c) Litt. s. 1 ; Co. Litt. 1 b. 

(6) Bracton, lib. 4, foL 263 b, 2 a; Wright's Tenures, p. 149. 
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of strict entails. 



down and confined to the heirs of the body strictly (d); 
but though an estate tail still bears a name indicative of 
a restriction of the inheritance from any interruption in 
its course of perpetual descent from &ther to son, we 
shall find that in fact the right to establish such exclu- 
sive perpetual descent has long since been abolished. 
Inconvenience When the statute began to operate, the inconvenience 

of the strict entails, created under its authority, became 
sensibly felt : children, it is said, grew disobedient when 
they knew they could not be set aside ; farmers were 
deprived of their leases ; creditors were defrauded of 
their debts; and innumerable latent entails were pro- 
duced to deprive purchasers of the lands they had fairly 
bought; treasons also were encouraged, as estates tail 
were not liable to forfeitures longer than for the tenant's 
life (e). The nobility, however, would not consent to a 
repeal, which was many times attempted by the com- 
mons (/*), and for about two hundred years the statute 
remained in force. At length the power of alienation 
was once more introduced, by means of a quiet decision 
of the judges, in a case which occurred in the twelfth 
year of the reign of King Edward IV. (g) In this case, 
called TaltarunCs case, the destruction of an entail was 
accomplished by judicial proceedings collusively taken 
against a tenant in tail for the recovery of the lands en- 
tailed. Such proceedings were not at that period quite 
unknown to the English law, for the monks had pre- 
viously hit upon a similar device, for the purpose of 
evading the Statutes of Mortmain, by which open con- 
veyances of lands to their religious houses had been 
prohibited ; and this device they had practised with con- 
siderable success till restrained by act of parliament (A), 



Taltarum*8 
case, entails 
destroyed. 



(rf)Litt. s. 18; Co. Litt. 18 b, 
327 a, n. (2) ; Wright's Tenures, 
187; 2 Black. Com. 112. 

(e) 2 Black. Cora. 116. 

(/) Cruise on Recoveries, p. 9. 



(g) TaltarunCs case, Year Book, 
12 Edw. IV. 19. 

{h) Statute of Westminster the 
Second, 13 Edw. I. c. 32; 2 
Black. Com. 271. 
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In the case of which we are now speaking, the law would 
not allow the entail to be destroyed simply by the re- 
covery of the lands entailed, by a friendly plaintiiF on a 
fictitious title ; this would have been too barefaced ; and 
in such a case the issue of the tenant, claiming under 
the gift to him in tail, might have recovered the lands 
by means of a writ oiformedon (i), so called because they Formedon. 
claimed per ybrwMim rfowi, according to the form of the 
gift, which the statute had declared should be observed. 
The alienation of the lands entailed was effected in a 
more circuitous mode, by judicial sanction being given 
to the following proceedings, which afterwards came into 
frequent and open use, and had some little show of jus- 
tice to the issue, though without any of its reality. The A recovery, 
tenant in tail, on the collusive action being brought, was 
allowed to bring into Court some third person, presumed 
to have been the original grantor of the estate tail. The 
tenant then alleged that this third person had warranted Wairanty. 
the title ; and accordingly begged that he might defend 
the title which he had so warranted. This third person 
was accordingly called on; who, in fact, had had 
nothing to do with the matter; but, being a party in 
the scheme, he admitted the alleged warranty, and then 
allowed judgment to go against him by default. Where- 
upon judgment was given for the demandant or plaintiff, 
to recover the lands from the tenant in tail ; and the 
tenant in tail had judgment empowering him to recover 
a recompence in lands of equal value from the defaulter, 
who had thus cruelly failed in defending his title (A). 
If any such lands hxid been recovered under the judg- 
ment, they would have been held by the tenant for an 
estate tail, and would have descended to the issue, in 
lieu of those which were lost by the warrantor's de- 
fault (Z). But the defaulter, on whom the burden was 

(i) Litt. 83. 688, 690. Com. 358. 

(^) Co. Litt. 361 b; 2 Black. (/) 2 Black. Com. 360. 
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thus cast, was a man who had no lands to give, some 
man of stmw, who could easily be prevailed on to under- 
take the responsibility ; and, in later times the crier of 
the Court was usually employed. So that, whilst the 
issue had still the judgment of the Court in their favour, 
uinfortunately for them it was against the wrong person; 
and virtually their right was defeated, and the estate 
Entail barred, tail was Said to be barred. Not only were the issue 

barred of their ri^t, but the donor, who had made the 
grant, and to whom the lands were to revert on fioulure 
of issue, had his reversion barred at the same time (m)^ 
So also all estates which the donor might have given 
to otilier persons, expectant on the decease of the tenant 
in tail without issue, (and which estates are called re* 
mainders expectant on the estate tail,) were equally 
barred. The demandant, in whose favour judgment 
was given, became possessed of an estate in fee simple 
in the lands; an estate the largest allowed by law, 
and bringing with it the fullest powers of alienation, as 
will be hereafter explained : and the demandant, being 
a friend of the tenant in tail, of course disposed of the 
estate in fee simple according to his wishes. 



The revenion 
barred. 



And remain** 
ders. 



Common re- 
coveries. 



Such a piece of solemn juggling <^ould not long have 
held its ground, had it not been supported by its sub- 
stantial benefit to the community ; but, as it was, the 
progress of events tended only to make that certain 
which at first was questionable ; and proceedings on the 
principle of those above related, under the name of 
suffering common recoveries, maintained their gi'ound, 
and long continued in common use as the undoubted 
privilege of every tenant in tail. The right to suffix a 
common recovery was considered as the inseparable 
incident of an estate tail, and eveiy attempt to restrain 



(fTi) 2 Black. Com. 360; Cruise on Recoyeriesi 258. 
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this right was held void (n). Complex, howerer, as the 
proceedings above related may appear, the ordinary 
forms of a common recovery in later times were more 
complicated still. The lands were in the first place con- 
veyed, by a deed called the recovery deed, to a person 
against whom the action veas to be bronght, and who 
was called the tenant to the precipe or writ (o). The Tenant to the 
proceedings then took place in the Comt of Common P'^'P** 
Pleas, wluch had an exclusive jurisdiction in all real 
actions. A regular writ was issued against the tenant 
to iheprcBcipe by another person, called the demandant; Demandant 
the tenant in tail was then required by the tenant to the 
prcBdp. to warrant hU title according to a sapposed 
engagement for that purpose ; this was caUed vouching Vouching to 
the tenant in tail to warranty. The tenant in tail, on w"»nty. 
being vouched, then vouched to warranty in the same 
way the crier of the Court, who was called the common 
vouchee. The demandant then craved leave to imparl 
or confer with the last vouchee in private, which vras 
granted by the Court ; and the vouchee, having thus got 
out of Court, did not return ; in consequence of which, 
jndgment was given in the manner before mentioned, on 
which a regular writ v^as directed to the sheriflf to put 
the demandant into possession {p). The proceedings, as 
may be supposed, necessarily passed through numerous 
hands, so that mistakes were not unfrequently made and 
great expense was always incurred ( j). To remedy this 



(n) Mary Portington^t caui, 
10 Rep. 36; Co. Litt 224 a; 
Fearne on Contingent Remain- 
ders, 260; 2 Black. Com. 116. 

{o) By Btot. 14 Geo. 11. c 20, 
commonly called Mr. Pigott's Act, 
it was sufficient if the conveyance 
to the tenant to the praecipe ap- 
peared to be executed before the 
end of the term in which the re- 



covery was suffered, 1 Prest. Con. 
61, et seq.; Goodright d. Burton 
V. Rigby, 5 T. Rep. 177. Reco- 
veries, being in form judicial pro- 
ceedings, could only be suffered 
in term time. 

(p) Cruise on Recoveries, ch. 
1, p. 12. 

(q) See 1st Report of Real 
Property Commissioners, 25. 



^B^na^ 
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evil, an act of parliament (r) was accordingly passed in 

the year 1833^ on the recommendation of the commis- 

Reooveries sioners on the law of real property. This act, which in 

abolished. ^^ wisdom of its design, and the skill of its execution, 

is quite a model of legislative reform, abolished the whole 
of the cumbrous and suspicious looking machinery of 
common recoveries. It has substituted in their place a 
simple deed, executed by the tenant in tail and inroUed 
in the Court of Chancery {s) : by such a deed, a tenant in 
tail in possession is now enabled to dispose of the lands 
entailed for an estate in fee simple ; thus at once defeat- 
ing the claims of his issue, and of all persons having any 
estates in remainder or reversion. 

A common recovery was not, in later times, the only 

way in which an estate tail might be barred. There was 

another assurance as effectual in defeating the claim of 

the issue, though it was inoperative as to the remainders 

A fine. and reversion. This assurance was a fine. Fines were 

in themselves, though not in their operation on estates 
tail, of far higher antiquity than common recoveries (t). 
They were not, like recoveries, actions at law carried out 
through every stage of the process ; but were fictitious 
actions, commenced and then compromised by leave of 
the Court, whereby the lands in question were acknow- 
leged to be the right of one of the parties (u). They 
were csMed fines fi:om their having anciently put an end, 
as well to the pretended suit, as to all claims not made 
within a year and a day afterwards (w), a summary me- 
thod of ending all disputes, grounded on the solemnity 

(r) Stat. 3 & 4 Will. IV. c. 74. 
74, drawn by Mr. Brodie; 1 {t) Cruise on Fines, chap. 1. 

Hayes's Conveyancing, 155. (m) 2 Black. Com. 348. 

(s) The inrolment must be (to) Stat. 18 Edw. I. stat. 4; 

ivithin six calendar months after 2 Black. Com. 349, 354; Co. 

the execution, sect. 41. See sect. Litt. 121 a, n. (1). 
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and publicity of the proceedings as taking place in open 
Court. This power of barring future claims was taken 
from fines in the reign of Edward III. (z) ; but it was 
again restored, with an extension however of the time of 
claim to five years, by statutes of Richard III. (y) and 
Henry VII. (z) ; by which statutes also provision was 
made for the open proclamation of all fines several times Proclamations, 
in Court, during which proclamation all pleas were to 
cease ; and in order that a fine might operate as a bar 
after non-claim for five years, it was necessary that it 
should be levied^ as it was said, with proclamations. But 
now, by a recent statute (a), all fines heretofore levied 
in the Court of Common Pleas shall be conclusively 
deemed to have been levied with proclamations, and shall 
have the force and effect of fines with proclamations. A 
judicial construction of the statute of Henry VII. (6), 
quite apart, as it should seem, from its real intention (c), 
gave to a fine by a tenant in tail the force of a bar to 
his issue, after non-claim by them for five years afler the 
fine ; and this construction was confirmed by a statute 
of the reign of Henry VIII., which made the bar imme- 
diate {d). Since this time the effect of fines in barring 
an entail, so far as the issue were concerned, remained 
unquestioned till their abolition; which took place at the Finea 
same time, and by the same act of parliament (c), as the ***** ® • 



(j) Stat. 34 Edw. III. c. 13, 
a curious specimen of the con- 
ciseness of ancient acts of parlia- 
ment. This is the whole of it : 
'' Also it is accorded, that the plea 
of non-claim of fines, which from 
henceforth shall be levied, shall 
not be taken or holden for any 
bar in time to come." 

(y) 1 Rich. III. c, 7. 

{z) 4 Hen. VII. c. 24 ; see 
also Stat. 31 Eliz. c. 2. 

(a) Stat. 11 & 12 Vict. c. 70. 



ijb) Bro. Ab. tit. Fine, pi. 1 ; 
Dyer, 3a; Cruise on Fines, 173. 

(c) 4 Reeves's Hist Eng. Law, 
135,138; 1 Hallam's Const. Hist. 
14, 17. The deep designs attri- 
buted by Blackstone (2 Black. 
Com. 118, 354) and some others, 
to Henry VII. in procuring the 
passing of this statute, are shown 
by the above writers to have most 
probably had no existence. 

(</) 32 Hen. VIII. c. 36. 

(e) 3 & 4 Will. IV. c. 74. 
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abolition of common recoveries. A deed inroUed in the 
Court of Chancery has now been substituted^ as well for 
a fine, as for a common recovery. 

Although strict and continuous entails have long been 
virtually abolished, their remembrance seems still to 
linger in many country places, where the notion of heir 
land, that must perpetually descend from father to son, 
is still to be met with. It is needless to say that such 
a notion is quite incorrect. In families where the estates 

Settlements. are kept up from one generation to another, settlements 

are made every few years for tHis purpose ; thus in the 
event of a marrij^, a life estate merely is given to the 
husband; the wife has an allowance for pin money 
during the marriage, and a rent-charge or annuity by 
way of jointure for her life, in case she should survive 
her husband. Subject to this jointure, and to the pay- 
ment of such sums as may be agreed on for the portions 
of the daughters and younger sons of the marriage, the 
eldest son tvho may be bom of the marriage is made by 
the settlement tenant in tail. In case of his decease 
without issue, it is provided that the second son, and 
then the third, should in like manner be tenant in tail ; 
and so on to the others ; and in default of sons, the 
estate is usually given to the daughters. By this means 
the estate is tied up till some tenant in tail attains the 
age of twenty-one years; when he is able, with the 
consent of the father, who is tenant for life, to bar the 
entail with all the remainders. Dominion is thus again 
acquired over the property, which dominion is usually 
exercised in a re-settlement on the next generation ; and 

Primogeniture, thus the property is preserved in the family. Primo- 
geniture, therefore, as it obtains among the landed 
gentry of England, is a custom only, and not a right; 
though there can be no doubt that the custom has 
originated in the right, which was enjoyed by the eldest 
son, as heir to his father, in those days when estates tail 
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could not be barred. Primogeniture, as a custom, has 
been the subject of much remark (/). Where iamily 
honours or &mily estates are to be preserved, some such 
device appears necessary. But, in other cases, strict 
settlements, of the kind referred to, seem fitted rather to 
maintain the posthumous pride of present owners, than 
the wel&re of future generations. The policy of the 
law is now in favour of the free disposition of all kinds 
of property ; and as it allows estates tail to be barred, 
BO it will not permit the object of an entail to be accom* 
plished by other means, any further than can be done by 
giving estates to the unborn children of livinff persons. 
Thus an estate given to the children of an unborn child 
would be absolutely void (g). The desire of individuals A perpetuity, 
to keep up their name and memory has often been op- 
posed to this rule of law, and many shifts and devices 
have from time to time been tried to keep up a per- 
petual entail, or something that might answer the same 
end (A). But such contrivances have invariably been 
defeated ; and no plan can be now adopted by which 
lands can with certainty be tied up, or fixed as to their 
future destination, for a longer period than the lives of 
existing persons and a term of twenty-one years after 
their decease (i). 

Whenever an estate tail is not an estate in possession, when the es- 
but is preceded by a life interest to be enjoyed by some ^^^^ '" P"' 

life interest 
(/ ) See 2 Adam Smith's (g) flaj^ v. Earl of Coventry, 

Wealth of Nations, 181, M'Cul- 3 T. Rep. 86; Brudenell v. Eltoet, 

loch's edition ; and M'CuUoch's 1 East, 452. 

n. xiz., vol. 4, p. 441. See also (h) See Feame's Contingent 

Trait^s de Legislation Civile et Remainders, 253, et seq. ; Mau' 

Finale, ouyrageextraitdesManu- waring v. Baxter, 5 Ves. 458. 

Bcrits de Bentham, par Dumont, (t) Fearne's Contingent Re- 

tom. 1, p. 307, a work of profound mainders, 430, et seq. The pe- 

philosophy, except where a har- riod of gestation is also included, 

dened scepticism makes it shal- if gestation exist ; Cadell v. Pal- 

low. tner, 7 Bligh, N. S. 202. 

E 
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The concur- 
rence of the 
first tenant for 
life required. 



other person prior to the possession of the lands by the 
tenant in tail^ the power of such tenant in tail to acquire 
an estate in fee simple in remainder expectant on the 
decease of the tenant for life is subject to some limita- 
tion. In the time when an estate tail^ together with the 
reversion, could only be barred by a recovery, it was 
absolutely necessary that the first tenant for life, who 
had the possession of the lands, should concur in the 
proceedings ; for no recovery could be suflFered, unless 
on a feigned action brought against the feudal holder of 
the possession (A). This technical rule of law was also 
a valuable check on the tenant in tail under every ordi- 
nary settlement of landed property ; for, when the eldest 
son (who, as we have seen, is usually made tenant in 
tail) came of age, he found that, before he could acquire 
the dominion expectant on the decease of his father, the 
tenant for life, he must obtain from his father consent 
for the purpose. Opportunity was thus given for pro- 
viding that no ill use should be made of the property (/). 
When recoveries were abolished, the consent formerly 
required was accordingly still preserved, with some little 
modification. The act abolishing recoveries has esta- 
blished the office o( protector, which almost always exists 
during the continuance of such estates as may precede 

His consent re- an estate tail. And the consent of the protector is re- 
remainders and quired to be given, either by the same deed by which 
reversions. the entail is barred, or by a separate deed, to be exe- 
cuted on or before the day of the execution of the 
former, and to be also inroUed in the Court of Chancery 
at or previously to the time of the inrolment of the deed 
which bars the entail (m). Without such consent, the 
remainders and reversion cannot be barred (n). In ordi- 
nary cases the protector is the first tenant for life, in 

(k) Cruise on Recoveries, 21. Property Commissioners, p. 32. 
See however stat 14 Geo. II. c. (m) Stat. 3 & 4 Will. IV. c. 74, 

20. 8F. 42—47. 

(0 See First Report of Real (ti) SecU. 34, 35. 



Protector. 
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analogy to the old law (o) ; but a power is given by the 
act, to any person entailing lands, to appoint, in the 
place of the tenant for life, any number of persons, not 
exceeding three, to be together protector of the settle- 
ment during the continuance of the preceding estates (p) ; 
and, in such a case, the consent of such persons only 
need be obtained in order to effect a complete bar to 
the estate tail, and the remainders and reversion. The 
protector is under no restraint in giving or withholding 
his consent, but is left entirely to his own discretion (q). 
If he should refuse to consent, the tenant in tail may The issue may 
stiU bar his own issue; as he might have done before ^t^eto^s' 
the act by levying a fine ; but he cannot bar estates in consent, 
remainder or reversion. The consequence of such a 
limited bar is, that the tenant acquires a disposable 
estate in the land for so long as he has any issue or de- 
scendants living, and no longer; that is, so long as the 
estate tail would have lasted had no bar been placed on 
it. But, when his issue fail, the persons having estates 
in remainder or reversion become entitled. When the 
estate tail is in possession, that is, when there is no pre- 
vious estate for life or otherwise, there can very seldom 
be any protector (r), and the tenant in tail may, at any 
time by deed duly inrolled, bar the entail, remainders, 
and reversion at his own pleasure. 

The above-mentioned right, of a tenant in tail to bar Estates tail 
the entail, is subject to a few exceptions ; which, though ^^Jn^^Jhe^® 
not of very frequent occurrence, it may be as well to reward of pub- 
mention. And, first, estates tail granted by the crown *^ ■«^*<^«»« 
as the reward for public services cannot be barred so 
long as the reversion continues in the crown. This re- 
striction was imposed by an act of parliamei^ of the 

(o) Sect. 22. (r) See Sugd. Vend, and Pur. 

(p) Sect. 32. 593, 1 1th ed. 

(9) Sects. 36, 37. 

e2 
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reign of Henry VIII. («), and it has been continued by 
the act by which fines and recoveries were abolished (^), 
and by the act to facilitate leases and sales of settled 
estates {u)y so far as regards any sale or lease beyond 
the term of twenty-one years. There are also some 
cases in which entails have been created by particular 
acts of parUament^ and cannot be barred. 

Tenant in tail Again^ an estate tail cannot be barred by any person 
ofksue extincT ^^^ ^® tenant in tail after possibility of issue extinct. 

This can only happen where a person is tenant in special 
tail. For instance, if an estate be given to a man and 
the heirs of his body by his present wife ; in this case, 
if the wife should die without issue, he would become 
tenant in tail after possibility of issue extinct (r) ; the 
possibility of his having issue who could inherit the 
estate tail would have become extinct on the death of 
his wife. A tenancy of this kind can never arise in an 
ordinary estate in tail general or tail male ; for, so long 
as a person lives, the law considers that the possibility 
of issue continues, however improbable it may be from 
the great age of the party (a:). Tenants in tail after 
possibility of issue extinct were prohibited from suffering 
common recoveries by a statute of the reign of Eliza- 
beth (y), and a similar prohibition is contained in the 
act for the abolition of fines and recoveries {z). But, as 
we have before remarked (a), tenancies in special tail 
are not now common. In modem times, when it is in- 
tended to make a provision for the children of a par- 
ticular marriage, estates are given directly to the unborn 

(s) Stat. 34 & 35 Hen. VIII. Com. 124. 

c. 20; Cruise on Recoveries, 318. (jr) Litt sect. 34; Co. Litt. 

(t) Stat. 3 & 4 Will. IV. c. 74, 40 a ; 2 Black. Com. 125 ; Jee v. 

8. 18 ; Duke of GrafiorCs case, 5 Audley, 1 Cox, 324. 

New Cases, 27. (y) 14 Eliz. c. 8. 

(u) Stat. 19 & 20 Vict. c. 120, (;?) 3 & 4 Will. IV. c. 74, s. 1 8. 

8. 42. (fl) Ante, p. 33. 

(v) Litt. sects. 32, 33; 2 Black. 
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children, which take effect as they come into existence ; 
whereas in ancient times, as we shall hereafter see (&), 
it was not lawiiil to give any estate directly to an un- 
born child. 

The last exception is one that can only arise in the 
case of grants and settlements made before the passing 
of the recent act ; for the future it has been abolished. 
It relates to women who are tenants in tail of lands of 
their husbands, or lands given by any of his ancestors. 
After the decease of the husband, a woman so tenant 
in tail ex provisione viri was prohibited by an old sta- Tenant in uU 
tute(c) from suffering a recovery without the assent, Jf^^J*^"^*"** 
recorded or inroUed, of the heirs next inheritable to her, 
or of him or them that next after her death should have 
an estate of inheritance, (that is, in tail or in fee simple,) 
in the lands: she was also prohibited from levying a 
fine under the same circumstances by the statute which 
confirmed to fines their force in other cases {d). This 
kind of tenancy in tail very rarely occurs in modem 
practice, having been superseded by the settlements 
now usually made on the unborn children of the mar- 
riage. 

It is important to observe, that an estate tail can only ^" ^^}^ **>l 

, -, cannot be 

be barred by a proper deed, duly inroUed according to barred by will 

the act of parliament, by which a deed was substituted ^^ contract. 

for a common recovery or fine. Thus every attempt by 

a tenant in tail to leave the lands entailed by his will (e), 

and every contract to sell them, not completed in his 

lifetime by the proper bar (/), will be null and void as 

against his issue claiming under the entail, or as against 

(b) See the Chapter on a Con- Ilia; stat. 3 & 4 Will. IV. c. 
tingent Remainder. 74, s. 40. * 

(c) 11 Hen. VII. c. 20. (/) Bac. Abr. tit. Estate in 
(rf) Stat. 32 Hen. VIII. c. 36, Tail (D) ; stat. 3 & 4 Will. IV. 

8. 2. c. 74, 8. 40. 

(e) Cro. Eliz. 805; Co. Litt. 
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the remaindermen or reversioners, (that is, the owners 
of estates in remainder or reversion,) should there be 
no such issue left. 



Timber. 



Leases. 



New enact- 
ment. 



A tenant in tail may cut down timber for his own 
benefit, and commit what waste he pleases, without the 
necessity of barring the entail for that purpose {g). A 
tenant in tail was moreover empowered by a statute of 
Henry VIII. (A) to make leases, under certain restric- 
tions, of such of the lands entailed as had been most 
commonly let to farm for twenty years before ; but such 
leases were not to exceed twenty-one years, or three lives, 
from the day of the making thereof, and the accustomed 
yearly rent was to be reserved. This power was how- 
ever of Uttle use ; for leases under this statute, though 
binding on the issue, were not binding on the remain- 
derman or reversioner (i), and consequently had not 
that certainty of enjoyment which is the great induce- 
ment to the outlay of capital, and the consequent im- 
provement of landed property; and this statute has 
been recently repealed (j). The Act for the Abolition 
of Fines and Recoveries now empowers every tenant 
in tail in possession to make leases by deed, without 
the necessity of inrolment, for any term not exceeding 
twenty-one years, to commence from the date of the 
lease, or from any time not exceeding twelve calendar 
months from the date of the lease, where a rent shall 
be thereby reserved, which, at the time of granting 
such lease, shall be a rack-rent, or not less than five- 
sixth parts of a rack-rent (A). 



(g) Co. Litt. 224 a; 2 Black. 
Co^. 115. 

{h) Stati32 Hen. VIII. c. 28; 
Co. Litt. 44 a ; Bac. Abr. tit. 
Leases and Terms for Years, 
(D)2. 



(t) Co. Litt. 45 b ; 2 Black. 
Com. 319. 

0) Stat. 19 & 20 Vict. c. 120, 
8.35. 

{k) Stat. 3 &4 Will. IV. c. 74, 
ss. 15, 40,41. 
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It has been observed that, in ancient times, estates Forfeiture for 
tail were not subject to forfeiture for high treason beyond ^ **^°' 
the life of the tenant in tail (Z). This privilege they 
were deprived of by an act of parliament passed in the 
reign of Henry VIII. (m), by which all estates of inheri- 
tance (under which general words estates tail were co- 
vertly included) were declared to be forfeited to the king 
upon any conviction of high treason (n). But the at- 
tainder of the ancestor does not of itself prevent the de- 
scent of an estate tail to his issue, as they claim from 
the original AonoTy per formam doni{o); and, therefore, 
on attainder for murder, an estate tail would still descend 
to the issue. By virtue of another statute of the reign Debu to the 
of Henry VIII. (^), estates tail are charged, in the *^^°* 
hands of the heir, with debts due from his ancestor to 
the crown, by judgment, recognizance, obligation, or 
other specialty, although the word heir shall not be 
comprised therein. And all arrears and debts due to 
the crown, by accountants to the crown, whose yearly 
or 'total receipts exceed three hundred pounds, were, by 
a later statute of the reign of Elizabeth ( j), placed on 
the same footing. But till lately, estates tail, if suffered 
to descend, were not subject to the debts of the deceased 
tenant owing to private individuals (r). By a recent act, Judgment 
however, debts, for the payment of which any judg- 
ment, decree, order or rule has been given or made by 
any court of law or equity, are binding on the lands of 
the debtor, as against the issue of his body, and also as 
against all other persons whom he might, without the 
assent of any other person, cut off and debar from any 
remainder or reversion («). An estate tail may also be Bankruptcy. 

(/) Ante, p. 42. s. 75. 

(hi) 26 Hen. VIII. c. 13, s. 5; (g) Stat. 13 EHz. c. 4; and see 

8eeal8o5&6Edw.VI.c.ll,8.9. 14Eliz.c.7; 25 Geo. III. c. 35. 

(n) 2 Black. Com. 118. (r) Com. Dig. Estates (B) 22. 

(o) 3 Rep. 10; 8 Rep. 165 b; (*) Stat. 1 & 2 Vict. c. 110, 

Cro. Eliz. 28. ss. 13, 18. 

(p) Stat. 33 Hen. VIII. c. 39, 
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barred and disposed of on the bankruptcy of a trader 
tenant in tail, for the benefit of his creditors, to the same 
extent as he might have barred or disposed of it for his 
own benefit (t). 



Husband and 
wife. 



Descent of an 
estate tail. 



Quan entail. 



In addition to the Uabilities above mentioned are the 
rights which the marriage of a tenant in tail confers on 
the wife, if the tenant be a man, or on the husband, if 
the tenant be a woman ; an account of which will be 
contained in a future chapter on the relation of husband 
and wife. But, subject to these rights and liabilities, an 
estate tail, if not duly barred, will descend to the issue 
of the donee in due course of law ; all of whom will be 
necessarily tenants in tail, and will enjoy the same 
powers of disposition as their ancestor, the original donee 
in tail. The course of descent of an estate tail is similar, 
so far as it goes, to that of an estate in fee simple, an 
explanation of which the reader will find in the fourth 
chapter. 

If an estate pur autre vie should be given to a person 
and the heirs of his body, a quasi entail^ as it is called, 
will be created, and the estate will descend, during its 
continuance, in the same manner as an ordinary estate 
tail. But the owner of such an estate in possession may 
bar his issue, and all remainders, by an ordinary deed 
of conveyance (m), without any inrolment under the 
statute for the abolition of fines and recoveries. If the 
estate tail be in remainder expectant on an estate for 
life, the concurrence of the tenant for Ufe is necessary to 
enable the tenant in tail to defeat the subsequent re- 
mainders {X). 



(0 Stat. 3 & 4 Will. IV. c. 74, 
SB. 56—73; 12 & 13 VicL c. 106, 
s. 208. 

(u) Fearne, Cont. Rem. 495, 
et seq. 



(jt) Allen v. Allen, 2 Dru. 8c 
War. 307, 324, 332; Edwardt 
V. Champion, 3 De Gex, M. & G. 
202. 
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CHAPTER III. 



OF AN ESTATE IN FEB SIMPLE. 



An estate in fee simple {feudum simplex) is the greatest 

estate or interest which the law of England allows any 

person to possess in landed property (a). A tenant in Tenant in fee 

fee simple is he that holds land or tenements to him Sm^lnd hb ** 

and his heirs {b) ; so that the estate is descendible, not ^^^^i 

merely to the heirs of his body, but to coUatercU rela- 

tionsy according to the rules and canons of descent. An 

estate in fee simple is of course an estate o{ freehold, and has an 

being a larger estate than either an estate for life, or in ^©wf ° **" 

tail (c). 

It is not, however, the mere descent of an estate in fee Right of alien- 
simple to collateral heirs, that has given to this estate its ^^^^^' 
present value and importance: the unfettered right of 
alienation, which is now inseparably incident to this estate, 
is by far its most valuable quality. This right has been 
of gradual growth : for, as we have seen(<f ), estates were 
at first inalienable by tenants, without their lord's con- 
sent j and the heir did not derive his title so much from 
his ancestor as from the lord, who, when he gave to the 
ancestor, gave also to his heirs. In process of time, how- 
ever, the ancestor acquired, as we have already seen (e), 
the right, first, of disappointing the expectations of his 
heir, and then of defeating the interests of his lord. The 
alienations by which these results were effected were, as 
will be remembered, either the subinfeudation of parts of 



(a) Litt. s. II. (d) Ante, pp. 17, 18. 

(b) Litt. 8. 1. (e) Ante, pp. 36—40. 



(c) Ante, pp. 22, 34. 
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the landy to be holden of the grantor, or the conveyance 
Part of any of the whole, to be holden of the superior lord. It was 
anciently be impossible to make a grant of part of the lands to be 
granted to hold holden of the Superior lord, without his consent : for, the 

of the superior ^ ' . ' ' 

lord. services reserved on any grant were considered as entire 

and indivisible in their nature (f). The tenant, conse- 
quently, if he wished to dispose of part of his lands, was 
obliged to create a tenure between his grantee and him- 
self, by reserving to himself and his heirs such services 
as would remunerate him for the services, which he him- 
self was liable to render to his superior lord. In this 
manner the tenant became a lord in his turn ; and the 
method, which the tenants were thus obliged to adopt, 
when alienating part of their lands, was usually resorted 
to by choice, whenever they had occasion to part with 
the whole ; for the immediate lord of the holder of any 
lands had advantages of a feudal nature (g), which did 
not belong to the superior lord, when any mesne lordship 
intervened ; it was therefore desirable for every feudal 
lord, that ihe possession of the lands should always be 
Subinfeudation holden by his own immediate tenants. The barons at 
tageous'to the ^^^ ^^'^^ ^^ Edward I. accordingly perceiving, that, by 
superior lords, the Continual subinfeudations of their tenants, their privi- 
leges as superior lords were gradually encroached on, 
proceeded to procure an enactment in their own favour 
with respect to estates in fee simple, as they had then 
already done with regard to estates tail (A). They did 
not, however, in this case attempt to restrain the practice 
of alienation altogether, but simply procured a prohibition 
of the practice of subinfeudation ; and at the same time 
obtained, for their tenants, faciUty of alienation of parts 
of their lands, to be holden of the chief lords. 

(/) Co. Litt. 43 a. par. 2. 

(g) Such as marriage and (A) By the stat. De Doms, 13 

wardship, to be hereafter ex- Edw. I. c. 1, ante, p. 41. 
plained. See Bract, lib. ii. c. 19, 
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The statute by which these objects were effected is The statute of 
known by the name of the statute of Quia empiores (t) ; •* "*v •''**• 
so called from the words with which it commences. It 
enacts, that from thenceforth it shall be lawful to every 
freeman to sell at his own pleasure his lands and tene- 
ments or part thereof, so neyertheless that the feoffee 
(or purchaser) shall hold the same lands or tenements 
of the same chief lord of the fee, and by the same ser- 
vices and customs as his feoffor held them before. And 
it further enacts (A), that if he sell any part of such his 
lands or tenements to any person, the feoffee shall hold 
that part immediately of the chief lord, and shall be 
forthwith charged with so much service as pertaineth, or 
ought to pertain, to the said chief lord, for such part, 
according to the quantity of the land or tenement so 
sold. This statute did not extend to those who held of 
the king as tenants in capitCy who were kept in restraint 
for some time longer (Z). Free liberty of alienation was 
however subsequently acquired by them ; and the right 
of disposing of an estate in fee simple, by act inter vivos, 
is now the undisputed privilege of every tenant of such 
an estate (m). 

The alienation of lands by will was not allowed in Alienation by 
this country, from the time the feudal system became ^ * 
completely rooted, until many years after alienation inter 
vivos had been sanctioned by the statute of Q^ia emp^ 
tores. The city of London, and a few other favoured 
places, formed exceptions to the general restraint on 
the power of testamentary alienation of estates in fee 
simple (n) ; for in these places tenements might be de- 
vised by will, in virtue of a special custom. In process 
of time, however, a method of devising lands by will 

(t) Stat. 13 £dw. I. c. 1. Co. Lilt. Ill b, n. 1. 

(k) Chap. 2. (n) Litt. sec. 167; Perk. sees. 

(/) Wright's Tenures, 162. 528, 537. 

(w) Wright's Tenures, 172; 
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was covertly adopted by means of conveyances to other 
parties, to such uses as the person conveying should 
appoint by his will (o). This indirect mode of devising 
lands was intentionally restrained by the operation of 
a statute, passed in the reign of king Henry VIII. (jp), 
known by the name of the Statute of Uses, to which we 
shall hereafter have occasion to make frequent reference. 
But only five years after the passing of this statute, lands 
were by a further statute expressly rendered devisable 
by will. This great change in the law was effected by 
statutes of the 32nd and 34th of Henry VIII. (q). But 
even by these statutes the right to devise was partial 
only, as to lands of the then prevailing tenure ; and it 
was not till the restoration of king Charles II., when 
the feudal tenures were abolished (r), that the right of 
devising freehold lands by will became complete and 
universal. At the present day, every tenant in fee simple 
so fully enjoys the right of alienating the lands he holds, 
either in his lifetime or by his will, that most tenants 
in fee think themselves to be the lords of their own 
domains; whereas, in fact, all landowners are merely 
tenants in the eye of the law, as will hereafter more 
clearly appear. 

Blackstone's explanation of an estate in fee simple is, 
that a tenant in fee simple holds to him and his heirs 
for ever, generally, absolutely, and simply, without men- 
tioning what heirs, but referring that to his own plea- 
sure, or the disposition of the law («). But the idea of 
nominating an heir to succeed to the inheritance has no 
place in the English law, however it might have ob- 

(o) Perk, ubi sup. Litt. Ill b, ii. (1). 

ip) Stat. 27 Hen. VIII. c. 10, (r) By stat 12 Car. II. c. 24. 

intituled " An Act concerning («) 2 Black. Com. 104. See 

Uses and Wills." bowever 3 Black. Com. 224, wbere 

(9) Stat. 32 Hen. VIII. c. 1 ; the correct account is given. 
34 & 35 Hen. VIII. c. 5 ; Co. 
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tained in the Roman jurisprudence. The heir is always The heir U 
appointed by the law, the maxim being Solus Deus ifHaw. ^ 
haredem facere potest, nan homo {t) ; and all other per- 
sonsy whom a tenant in fee simple may please to ap- 
point as his successors, are not his heirs but his assigns. 
Thus, a purchaser from him hi his Ufetime, and a de- Assigns. 
yisee under his will, are alike assigns in law, claiming in 
opposition to, and in exclusion of, the hebr, who would 
otherwise have become entitled («). 



With respect to certain persons, exceptions occur to Excepted per- 
sons. 

Alien. 



the right of alienation. Thus, if an alien or foreigner, 



who is under no aUegiance to the crown (:r), were to 
purchase an estate in lands, the crown might at any 
time assert a right to such estate ; unless it were merely 
a lease taken by a subject of a friendly state for the 
residence or occupation of himself or his servants, or 
for the purpose of any business, trade, or manu&cture, 
for a term not exceeding twenty-one years (y). For 
the conveyance to an alien of any greater estate in lands 
in this country, is a cause of forfeiture to the Queen, 
who, after an inquest of office has been held, for the 
purpose of finding the truth of the facts, may seize the 
lands accordingly (z). Before office found, that is, be- 
fore the verdict of any such inquest of office has been 
given, an alien may make a conveyance to a natural- 
bom subject; and such conveyance will be valid for 
all purposes (a), except to defeat the prior right of the 
crown, which will still continue. But almost all the 
privileges of natural-born subjects may now be obtained 
by aliens intending to settle in this country, upon ob- 

(0 1 Reeves's Hist. Eng. Law, {y) Stat. 7 & 8 Vict. c. 66, s. 5. 

105; Co.Litt. 191a,n.(l),vi.3. (jf) Co.Litt.2b, 42b; 1 Black. 

(u) Hogan v. Jackton, Cowp. Com. 371, 372; 2 Black. Com. 

305; Co. Litt. 191 a, n. (1), 249,274,293. 

vi. 10. (a) Shep. Touch. 232; 4 Leo. 

(x) Litt. B. 198. 84. 
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taining the certificate and taking the oath prescribed by 
the recent act to amend the laws relating to aliens (ft). 



Infants, idiotSi 
and lunatics. 



Infants' mar- 
riage settle- 
ments. 



InfantSy or all persons under the age of twenty-one 
years^ and also idiots and lunatics^ though they may 
hold lands, are incapacitated from making a binding 
disposition of any estate in them. The conveyances of 
infants are generally voidable only (c), and those of lu- 
natics and idiots appear to be absolutely void, unless 
they were made by feoffment with livery of seisin before 
the year 1846 {d). But by a recent act of parliament (<?) 
every infant, not under twenty if a male, and not under 
seventeen if a female, is empowered to make a valid 
and binding settlement on his or her marriage, with the 
sanction of the Court of Chancery. If, however, any 
disentailing assurance shall have been executed by any 
infant tenant in tail under the provisions of the act, and 
such infant shall afterwards die under age, such dis- 
entailing assurance shall thereupon become absolutely 
void (/). Under certain circumstances, also for the sake 
of making a title to lands, infants have been empowered, 
by recent acts of parliament, to make conveyances of 
fee-simple and other estates, under the direction of the 
Court of Chancery (^). And more extensive powers, 
with respect to the estates of idiots and lunatics, have 
been given to their committees, or the persons who have 
had committed to them the charge of such idiots and 



(6) Stat. 7 & 8 Vict. c. 66. 

(c) 2 Black. Com. 291 ; Bac. 
Abr. tit. Infancy and Age (I 3); 
Zouch V. ParsonSf 3 Burr. 1794; 
Allen V. Allen, 2 Dru. & War. 
307, 338. 

(d) Yates v. Boen, 2 Strange, 
1104; 2Sugd. Pow. 179; Bac. 
Abr. tit. Idiots and Lunatics (F); 
Stat. 7 & 8 Vict c. 76, s. 7 ; 8 & 



9 Vict. c. 106, 8. 4. 

(0 Stat. 18 & 19 Vict. c. 43; 
Re DaUon, 6 De Gex, Mac. & 
Gor. 201. 

(/) Sect. 2. 

(g) See Stat. 11 Geo. IV. & 1 
Will. IV. c. 47. s. 11; 11 Geo. 
IV. & 1 Will. IV. c. 65, ss, 12, 
16,31; 2&3 Vict. c. 60; 11 & 
12 Vict. c. 87. 
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lunatics (A). And by the recent act to consolidate and 
amend the laws relating to the conveyance and transfer 
of real and personal property vested in mortgagees and 
trustees (i), power is given to the Court of Chancery in 
the case of infants (J)y and to the Lord Chancellor or 
other persons, namely the Lords Justices, intrusted by 
virtue of the Queen's sign manual with the care of the 
persons and estates of idiots and lunatics (A), by a simple 
order, to vest in any other person the lands of which any 
infant, idiot, or lunatic, may be seised or possessed upon 
any trust or by way of mortgage. 

Married women are under a limited incapacity to Married 
alienate, as will hereafter appear. And persons attainted ^°™f"" 

* *^ ' Attainted per- 

for treason or felony cannot, by any conveyance which sons, 
they may make, defeat the right to their estates, which 
their attainder gives to the crown, or to the lord, of 
whom their estates may be holden(Z). 



There are certain objects also in respect of which the Excepted ob- 
alienation of lands is restricted. Thus, no estate or in- ^^ ^ 
terest of any kind in land can be conveyed for charitable Charities. 
purposes (except to a few favoured institutions), unless 
made by deed indented, sealed and delivered in the pre- 
sence of two or more credible witnesses, and inroUed in 
the Court of Chancery within six calendar months next 



(h) See Stat 16 & 17 Vict 
c. 70, 8. 1 08 et seq., amended by 
Stat 18 & 19 Vict. c. 13, repeal- 
ing and consolidating stat 11 
Geo. IV. & 1 Will. IV. c. 65, 
and 15 & 16 Vict c. 48, and 
otber acts so far as they relate to 
idiots and lunatics in England 
and Wales. 

(i) Stat 13 & 14 Vict. c. 60, 
extended by stat 15 & 16 Vict 
c. 55, ss. 9, 10, 11. 



{j) Stat. 13 & 14 Vict. c. 60, 
ss. 7, 8. 

(A) Stat 13 & 14 Vict. c. 60, 
ss. 3, 4; 15 & 16 Vict c. 55, 
s. 11. 

(0 Co. Litt 42 b; 2 Black. 
Com. 290 ; Perkins, tit. Grant, 
sect. 26 ; Com. Dig. tit. Capacity 
(D6); 2 Shep. Touch. 232; 
Doe d. Griffith v. Pritchard, 5 
Bam. & Adol. 765. 
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The Charity 
Commission- 
ers. 

Official 
trustee. 



after the execution thereof; and unless the same be 
made to take effect in possession for the charitable use 
intended, immediately from the making thereof, and be 
without any power of revocation, reservation, trust, con- 
dition, hmitation, clause, or agreement whatever, for the 
benefit of the donor or grantor, or of any person or per- 
sons claiming under him. If moreover, the conveyance 
is not made really and bon& fide for a full and valuable 
consideration, actually paid at or before the making of 
such conveyance, without fraud or collusion, it will be 
void in case of the decease of the conveying party within 
twelve calendar months after the execution of the deed, 
including the days of execution and death (m). No gift 
of any estate in land for charitable purposes can there- 
fore be made by will. And indeed the chief object of 
the act of parliament, by which the above provisions 
were introduced, and which is commonly called the 
Mortmain Act, was to prevent improvident alienations 
or dispositions of landed estates, by languishing or dying 
persons, to the disherison of their lawful heirs (n). By 
an act of parliament, passed on the 25th of July, 1828(o), 
the title to lands then already purchased for valuable 
consideration for charitable purposes is rendered valid, 
notwithstanding the want of an indenture duly attested 
and inrolled; but the act is retrospective merely (^). 
All charities are now placed under the control of the 
Charity Commissioners for England and Wales (y), with 
the exception of Roman Catholic charities, which are 
exempted until the 1st of September, 1869 (r). An 
official trustee of charity lands has been appointed, in 
whom may be vested, by order of the Court of Chan- 



Cm) Stat. 9 Geo. II. c. 36. 

(n) See Bac. Abr. tit. Cha- 
ritable Uses and Mortmain (G) ; 
Walker y. Rkhardton, 2 Mees. & 
Wels. 882; AUomey- General y. 
Gfyn, 12 Sim. 84. 



(o) Stat. 9 Geo. IV. c. 85. 

(p) Sect. 3. 

(q) Stat. 16 & 17 Vict c. 137, 
amended by stot. 18 & 19 Vict, 
c. 124. 

(r) Stat. 21 & 22 Vict c. 51. 
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eery or of any judge having jurisdiction, any charity 
lands whenever the trustees do not or will not act, or 
there are no trustees, or none certainly known, or where 
any of the trustees are under age, lunatic or of unsound 
mind, or otherwise incapable of acting, or out of the 
jurisdiction of the Court, or where a valid appointment 
of new trustees cannot be made, or shall be considered 
too expensive («). An important exception to the Mort- Sites for 
main Act has been introduced by acts of parliament * ®°*' 
recently passed to aiford further facilities for the con- 
veyance and endowment of sites for schools (^), by which 
one witness only is rendered sufficient for such a con- 
veyance (u), and the death of the donor or grantor 
within twelve calendar months from the execution of 
the deed will not render it void (x). But the necessity 
of inrolment does not app)ear to be dispensed with. 
These acts contain many other provisions for &cilitating 
the erection of schools for the education of the poor. 

Literanr 
scientific in* 

scientific and other similar institutions (y). 



And by a more recent act of parliament, provision has Litersiy and 
been made for the conveyance of sites for literary and ^, ,. 

^ ^ stitutions. 



Again, no conveyance can be made to any corporation^ Corporation, 
unless a license to take lands has been granted to it by 
the crown. Formerly, license from the lord, of whom a 
tenant in fee simple held his estate, was also necessary 
to enable him to alienate his lands to any corporation (2r). 
For, this alienation to a body having perpetual existence 
was an injury to the lord, who was then entitled to many 
advantages, to be hereafter detailed, so long as the estate 

(s) Stat. 16 & 17 Vict. c. 137, c. 24, and extended by stat. 15 

a. 48 ; 18 & 19 Vict. c. 124, s. 15. & 16 Vict. c. 49. 

(0 Stat. 4 & 5 Vict. c. 38, ex- (u) Stat. 4 &. 5 Vict. c. 38, s. 10. 

plained by stat. 7 & 8 Vict. c. 37; (x) Stat. 7 & 8 Vict. c. 37, s. 3. 

extended and further explained {y) Stat. 17 & 18 Vict. c. 112. 

by stat. 12 & 13 Vict. c. 49, (s) 2 Black. Com. 269. 
amended by stat. 14 & 15 Vict. 

R.P. F 
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Incorporated 
charities. 



Joint stock 
companies. 



Insurance 
companies. 



was in private hands ; but in the hands of a corporation 
these advanta&ces ceased. In modern times, the rig-hts 
of the lords having become comparatively trifling, the 
license of the crown alone has been rendered by parlia- 
ment sufficient for the purpose (a). And it is now pro- 
vided that any incorporated charity may, with the con- 
sent of the charity commissioners, invest money arising 
from any sale of land belonging to the charity, or re- 
ceived by way of equality of exchange or partition, in 
the purchase of land ; and may hold such land, or any 
land acquired by way of exchange pr partition, for the 
benefit of such charity, without any license in mort- 
main (ft). Every joint-stock company registered under 
the Joint-Stock Companies Acts(c) has also power to 
hold lands (d); but no company that is not for the time 
being carrying on a trade or business having gain for its 
object is entitled, without the sanction of the Board of 
Trade, to hold more than two acres of land; but the 
Board of Trade may empower any such company to 
hold lands in such quantity and subject to such con- 
ditions as they think fit, and may for that purpose grant 
a license in a prescribed form (e). And the license of 
the Board of Trade is necessary to enable insurance 
companies established under the Joint-Stock Companies 
Act of 1844 to purchase and hold lands for any other 
purpose than the occupation thereof as a place of busi- 
ness of the company (/). 



Conveyances 
for defrauding 
creditors. 



By a statute of the reign of Elizabeth, conveyances of 
landed estates, and also of goods, made for the purpose 
of delaying, hindering or defrauding creditors, are void 



(a) Stat. 7 &8 Will. III. c. 37. 

(b) Stat. 18 &19 Vict. c. 124, 
8. 35. 

(c) Stat. 19 & 20 Vict. c. 47, 
amended by stat. 20 & 21 Vict. 
c. 14, and 21 & 22 Vict. c. 60. 



((f) Stat. 19 & 20 Vict. c. 47, 
8. 13. 

(e) Sect. 38. 

(/) Stats. 7&8 Vict. c. 110, 
8. 25; 10& 11 Vict. c. 78,8.1; 
20 & 21 Vict. c. 80. 
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as against them ; unless made upon good, which here 
means valttable, consideration^ and bond fide, to any per- 
son not having, at the time of the conveyance, any 
notice of such fraud f^). And, by a subsequent statute Voluntary con- 
of the same reign, voluntary conveyances of any estate itfh anVciauw 
in lands, tenements, or other hereditaments whatsoever, of revocation, 
and conveyances of such estates made with any clause purcha«en. 
of revocation at the will of the grantor, are also void as 
against subsequent purchasers for money or other valu- 
able consideration (A). The effect of this enactment is, 
that any person who has made a voluntary settlement of 
landed property, even on his own children, may after- 
wards sell the same property to any purchaser ; and the 
purchaser, even though he have full notice of the settle- 
ment, will hold the lands without danger of interruption 
from the persons on whom they had been previously 
settled (i). But if the settlement be founded on any 
valuable consideration, such as that of an intended 
marriage, it cannot be defeated (A). 

The methods by which a tenant in fee-simple can 
alienate his estate in his lifetime will be reserved for 
future consideration, as will also the subject of alien- 
ation by testament. As a tenant in fee-simple may 
alienate his estate at his pleasure, so he is under no 
control in his management of the lands, but may open 
mines, cut timber, and commit waste of all kinds (?), 
grant leases of any length, and charge the lands with 
the payment of money to any amount. Fee simple es- 
tates are moreover subject, in the hands of the heir or 
devisee, to debts of all kinds contracted by the deceased 

(g) Stat. 13EHZ.C.5; Twyne*9 444; 3 Rep. 83 a; Sugd. Vend. 

case, 3 Rep. 81 a; L Smith's & Pur. 586, 13th ed.; 2 Sugd. 

Leading Cases, 1. Pow. 227. 

(A) Stat. 27 Eliz. c. 4, made {k) Colvile v. Parker, Cro. Jac. 

perpetual by 39 Eliz. c. 18, s. 31. 158 ; 2 Sugd. Pow. 228. 

(i) Upton V. Bassett, Cro. Eliz. (/) 3 Black. Com. 223. 

f2 



68 



OF CORPOREAL HEREDITAMENTS. 



Debts. 



Heirs might 
anciently be 
bound by spe- 
cialty. 



Assets. 



tenant. This liability to what may be called an invo- 
luntary alienation, has, like the right of voluntary alien- 
ation, been established by very slow degrees (m). It 
appears that, in the early periods of our history, the heir 
of a deceased person was bound, to the extent of the 
inheritance which descended to him, to pay such of 
the debts of his ancestor as the goods and chattels of 
the ancestor were not sufficient to satisfy («). But the 
spirit of feudalism, which attained to such a height in 
the reign of Edward I., appears to have infringed on this 
ancient doctrine ; for we find it laid down by Britton, 
who wrote in that reign, that no one should be held to 
pay the debt of his ancestor, whose heir he was, to any 
other person than the king, unless he were by the deed 
of his ancestor especially bound to do so (o). On this 
footing the law of England long continued. It allowed 
any person, by any deed or writing under seal (called a 
special contract or specialty) to bind or charge his heirs, 
as well as himself, with the payment of any debt, or 
the fulfilment of any contract : in such a case the heir 
was liable, on the decease of his ancestor, to pay the 
debt or fulfil the contract, to the value of the lands 
which had descended to him from the ancestor, but not 
further {/?). The lands so descended were called assets 
by descent, from the French word assez, enough, be- 
cause the heir was bound only so far as he had lauds 
descended to him enough or sufficient to answer the 
debt or contract of his ancestor (q). If, however, the 
heir was not expressly named in such bond or contract. 



(w) See Co. Litt. 191 a, n.(l), 
vi. 9. 

(n) Glanville, lib. vii. c. 8; 
Bract. 61 a ; 1 Reeves's Hist. Eng. 
Law, 113. These authorities 
appear to be express ; the con- 
trary doctrine, however, with an 
account of the reasons for it, will 



be found in Bac. Abr. tit. Heir 
and Ancestor (F). 

(o) Britt. 64 b. 

(/7) Bac. Abr. tit. Heir and 
Ancestor (F); Co. Litt. 376 b. 

{g) 2 Black. Com. 244 ; Bac. 
Abr. tit. Heir and Ancestor (I). 
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he was under no liability (r). When the power of tes- 
tamentary alienation was granted, a debtor, who had 
thus bound his heirs, became enabled to defeat his cre- 
ditor, by devising his estate by his will to some other 
person than his heir; and, in this case, neither heir nor 
devisee was under any liability to the creditor («). Some 
debtors, however, impelled by a sense of justice to their 
creditors, left their lands to trustees in trust to sell 
them for the payment of their debts, or, which amounts 
to the same thing, charged their lands, by their wills, 
with the payment of their debts. The creditors then 
obtained payment by the bounty of their debtor ; and 
the Court of Chancery, in distributing this bounty, 
thought that " equality was equity," and consequently 
allowed creditors by simple contract to participate equally 
with those who had obtained bonds binding the heirs of 
the deceased (t). In such a case the lands were called 
equitable assets. At length an act of William and Mary Equitable 
made void all devises by will, as against creditors by *"**■• 
specialty in which the heirs were bound, but not further 
or otherwise (u) ; but devises or dispositions of any 
lands or hereditaments for the payment of any real and 
just debt or debts were exempted from the operation of 
the statute (x). Creditors, however, who had no specialty 
binding the heirs of their debtor, still remained without 
remedy against either heir or devisee ; unless the debtor 
chose of his own accord to charge his lands by his will 
with the payment of his debts ; in which case, as we 
have seen, all creditors were equally entitled to the 
benefit. So that, till within the last few years, a land- 
owner might incur as many debts as he pleased, and yet 

(r) Dyer, 271 a, pi. 25; Plow. ed.; 523, 2nd ed. 
457. (tt) Stat. 3 & 4 Will. & Mary, 

(s) Bac. Abr. ubi sup. c. 14, s. 2, made perpetual by 

(0 Parker v. Dee, 2 Cba. Cas. stat. 6 & 7 Will. III. c. 14. 
201 ; Baiiei/ v. Ekins, 7 Ves. (jr) Sect. 4. 

319; 2 Jarm. Wills, 544, 1st 
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leave behind him an unincumbered estate in fee simple, 

unless his creditors had taken proceedings in his lifetime, 

or he had entered into any bond or specialty binding 

Debts of de- his heirs. At length, in 1807, the fee simple estates of 

ceased traders, deceased traders were rendered liable to tiie payment, 

not only of debts in which their heirs were bound, but 
also of their simple contract debts (y), or debts arising 
in ordinary business. By a subsequent statute (2r), the 
above enactments were consolidated and amended, and 
facilities were afforded for the sale of such estates of 
deceased persons as were liable by law, or by their own 
wills, to the payment of their debts. But, notwith- 
standing the efforts of a Bomilly were exei-ted to extend 
so just a liability, the lands of all deceased persons, not 
traders at the time of their death, continued exempt 
from their debts by simple contract, till the year 1833; 
when a provision, which, but a few years before, had 
been strenuously opposed, was passed without the least 
Estates now difficulty (a). All estates in fee simple, which the owner 
dcblr' *® *^^ shall not by his will have charged with, or devised sub- 
ject to, the payment of his debts, are accordingly now 
liable to be administered in the Court of Chancery, for 
the payment of all the just debts of the deceased owner, 
as well debts due on simple contract as on specialty. 
But, out of respect to the ancient law, the act provides 
that all creditors by special contract, in which the heirs 
are bound, shall be paid the full amount of the debts 
due to them before any of the creditors by simple con- 
tract, or by specialty in which the heirs are not bound. 
Effect of a shall be paid any part of their demands. If, however, 
g3;^^'^'' the debtor should by his last will have charged his lands 

with, or devised them subject to, the payment of his 
debts, such charge will still be valid, and every creditor, 
of whatever kind, will have an equal right to participate 

(y) By Stat 47 Geo. III. c. 74. Will IV. c. 47. 

(«) Stat. II Geo. IV. & 1 («)Stat.3&4Wm.lV.c.l04. 
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in the produce. Hence arises this curious result, that a 
person who has incurred debts, both by simple contract, 
and by specialty in which he has bound his heirs, may, 
by merely charging his lands with the payment of his 
debts, place all his creditors on a level, so far as they 
may have occasion to resort to such lands; thus de- 
priving the creditors by specialty of that priority to 
which they would otherwise have been entitled (ft). 

A creditor who has taken legal proceedings against Judgment 
his debtor, for the recovery of his debts, in the debtor's * '** 
lifetime, and has obtained the judgment of a Court of 
law in his favour, has long had a great advantage over 
creditors who have waited till the debtor's decease. The 
first enactment which gave to such a creditor a remedy 
against the lands of his debtor was made in the reign 
of Edward I. (c), shortly before the passing of the sta- 
tute of Quia Emptores {d), which sanctioned the full and 
free alienation of fee simple estates. By this enactment 
it is provided, that, when a debt is recovered or acknow- 
ledged in the King's Court, or damages awarded, it 
shall be thenceforth in the election of him that sueth for 
such debt or damages to have a writ o{ fieri facias unto 
the sheriff of the lands and goods, or that the sheriff 
deliver to him all the chattels of the debtor (saving only 
his oxen and beasts of his plough), and the one-half of 
his landy until the debt be levied according to a reason- 
able price or extent. The writ issued by the Court to Writ of elegit, 
the sheriff, under the authority of this statute, was called 
a writ of elegit ; so named, because it was stated in the 
writ, that the creditor had elected {elegit) to pursue the 
remedy which the statute had thus provided for him (a). 
One moiety only of the land was allowed to be taken, 

(6) See 2 Jarm. Wills, 510, the Second. 
Ist ed.; 496, 2nd ed. {d) Stat. 18 Edw. I. c. 1. 

(c) Stat. 13 Edw. I. c. 18, (e) Co. Litt 289 b ; BacAbr. 

called the Statute of Westminster tit. Execution (C. 2). 
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because it was necessary, according to the feudal con- 
stitution of our law, that, whatever were the difficulties 
of the tenant, enough land should be left him to enable 
him to perform the services due to his lord(/). The 
statute, it will be observed, was passed prior to the time 
when the alienation of estates in fee simple was sanc- 
tioned by parliament ; and there can be no doubt, that 
long after the passing of this statute the vendors and 
purchasers of landed property held a far less important 
place in legal consideration than they do at present. 
Construction of This circumstance may account for the somewhat harsh 
t e statute. construction, which was soon placed on this statute, and 

which continued to be applied to it, until its replacement 
by an enlarged and amended act of modem date(^). 
It was held, that if at the time when the judgment of 
the Court was given for the recovery of the debt, or 
awarding the damages, the debtor had lands, but after- 
wards sold them, the creditor might still, under the writ 
with which the statute had furnished him, take a moiety 
of the lands out of the hands of the purchaser (A). It 
thus became important for all purchasers of lands to 
ascertain, that those from whom they purchased had no 
judgments against them. For, if any such existed, one 
moiety of the lands would still remain liable to be taken 
out of the hands of the purchaser, to satisfy the judg- 
ment debt or damages. It was also held that, if the 
debtor purchased lands after the date of the judgment, 
and then sold them again, even these lands would be 
liable, in the hands of the purchaser, to satisfy the claims 
of the creditors under the writ oi elegit (i). In conse- 
quence of the construction thus put upon the statute, 
judgment debts became incumbrances upon the title to 
every estate in fee simple, which it was necessary to 

(J) Wright's Tenures, 170. (j) Braces, Duchess of Mar l- 

(g) Stat. 1 & 2 Vict. c. 110. borovgh, 2 P. Wms. 492; Sugd. 

(A) Sir John De Moteyn's case, Vend. & Pur. 418, 13th ed.; 

Year Book, 30 Edw. III. 24 a. 3 Prest. Abst. 323, 331, 332. 
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discover and remove previously to every purchase. To Dockcti. 
facilitate purchasers in their search for judgments, an 
alphabetical docket or index of judgments was provided 
by an act of William and Mary (A), to be kept in each 
of the courts, open to public inspection and search. 
But, by a recent enactment (Z), these dockets have now Now closed, 
been closed, and the ancient statute is, with respect to 
purchasers, virtually repealed. 

The rights which judgment creditors at present pos- New act. 
sess, to follow the lands of their debtors in the hands of 
purchasers, now depend entirely on an act of parliament 
of the present reign, passed for the purpose of extending 
the remedies of creditors against the property of their 
debtors (m). The old statute extended only to one half The whole of 
of the lands of the debtor ; but, by the new act, the ^^""^^^^^ ^^ 
whole of the lands, and all other hereditaments of the 
debtor, can be taken under the writ of ekgit (n). The 
power of the judgment creditor to take lands out of the 
hands of purchasers is no longer left to depend on a 
forced construction, such as that applied to the old 
statute ; for the new act expressly extends the remedy 
of the judgment creditor to lands of which the debtor 
shall have been seised or possessed at the time of enter- 
ing up the judgment, or at any time afterwards. The 
judgment creditor is now also expressly provided with 
a remedy in equity, that is, in the Court of Chancery, as 
well as at law (o). And the remedies provided by the 
act are extended, in their application, to all decrees, 
orders, and rules made by the courts of equity and of 
common law, and by the Lord Chancellor or the Lords 
Justices in matters of bankruptcy, and by the Lord 

(k) SUt. 4 & 5 Will. & Mary, amended by stats. 2 & 3 Vict, 

c. 20, made perpetual by stat. 7 c. 11, 3 & 4 Vict c. 82, and 

& 8 Will. III. c. 36. 18 & 19 Vict. c. 15. 

(I) Stat. 2 & 3 Vict. c. 11, (n) 1 & 2 Vict c. 110, s, II. 

88. 1, 2. (o) Sect. 13. 

(m) Stat. 1 & 2 Vict. c. no. 
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Registry of 
judgments. 



Re-regi8tra-< 
tioD. 



Notice imma- 
terial. 



Chancellor in matters of lunacy, for the payment to 
any person of any money or costs {p). But before pur- 
chasers, mortgagees, or creditors can be affected under 
the provisions of this act, the name, abode, and de- 
scription of the debtor, with the amount of the debt, 
damages, costs, or money recovered s^ainst him, or 
ordered by him to be paid, together with the date of 
registration, and other particulars, are required to be 
registered in an index which the act directs to be 
kept for the warning of purchasers, at the office of the 
Court of Common Pleas (q). This registration must be 
repeated every five years (r) ; but the purchaser will be 
bound if the judgment, decree, order, or rule is re- 
gistered within five years before the execution of the 
conveyance to him, although more than five years shall 
have elapsed since the last previous registration (s). If, 
however, the judgment, &c. is not so registered or re- 
registered, the purchaser will not be affected thereby, 
even though he should have express notice of its ex- 
istence (t) ; but the judgment creditor will not, by omit- 
ting to re-register, necessarily lose his priority, if once 
obtained, over subsequent judgments, though duly re- 
gistered (tc). And, by a further important enactment, 



(p) Sect. 18. See Jones ▼. 
Williams, 11 Ad. & £11. 175; 
8 Mees. & Wels. 349 ; Doe y. 
Amey, 8 Mees. & Wels. 565 ; 
WeUs V. Gibbs, 3 Beav. 399; 
Duke of Beaufort v. Phillips, 1 
De Gex & Smale, 321. As to 
the Lords Justices, see stats. 10 
& 11 Vict c. 102; 14 & 15 Vict. 
c. 83. 

(q) Sect. 19 ; 2 & 3 Vict. ell, 
8.3; 18 & 19 Vict, c 15,8. 10; 
Sugd. Vend. & Pur. 423 et seq., 
13th ed; 

(r) Stat. 2 & 3 Vict. c. 1 1, s. 4. 

(«) Stat. 18 & 19 Vict. c. 15, 



8. 6. 

(/) Stat. 3 & 4 Vict, c 82, s. 2; 
18 & 19 Vict. c. 15, 88. 4, 5. 

(u) Beavan v. The Earl of Ox- 
ford, 6 De Gex, M. & G. 492. 
The effect of the registry of a 
third judgment may however be 
to deprive the first of his priority 
over the second, if the first has 
not been duly re -registered ; for 
the third judgment will then by the 
act obtain priority over the first, 
and as the third is by its date 
postponed to the second, it fol- 
lows that the second must now 
come first. 
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it has been provided, in favour of purchasers without Protection to 
notice of any such judgments, decrees, orders, or rules, whhout'notice. 
that none of such judgments, &c. shall bind or affect 
any lands, tenements, or hereditaments, or any interest 
therein, as against such purchasers without notice, fur- 
ther or otherwise, or more extensively in any respect, 
although duly registered, than a judgment of one of 
the superior courts would have bound such purchasers 
before the last-mentioned act, when it had been duly 
docketed according to the law then in force (x). 

Lands in either of the counties palatine of Lancaster Countiei pala- 
or Durham are affected both by judgments of the courts ^^°^* 
at Westminster, and also by judgments of the Palatine 
Court (y). These latter judgments have, within the 
county palatine, the same effect as judgments of the 
courts at Westminster ; and an index for their registra- 
tion has been established in each of the counties pala- 
tine, similar to the index of judgments at the Common 
Pleas (z). And by a recent statute (a) it has been pro- 
vided that no judgment, decree, order, or rule of any 
court shall bind lands in the counties palatine, as against 
purchasers, mortgagees, or creditors, until registration 
in the court of the county palatine in which the lands 
are situate. And the same provisions as to re-registra- 
tion within five jcars as apply to the r^stry of the 
Court of Common Pleas apply also to these regis- 
tries (i). Lands in the county palatine of Chester, and 
in the principality of Wales, have been placed by a 
modem statute exclusively within the jurisdiction of the 
courts at Westminster (c) ; and by another statute (d) 

( j) Stat. 2 & .3 Vict. c. 1 1 , s. 5 ; (b) Sect. 3. 

ianc V. JtfC A«07i, 20 Beav. 535. (c) Stat. 11 Geo. IV. & 1 

(y) 2 Wms. Saund. 194. Will. IV. c. 70, •. 14. 

(2) Stat. 1 & 2 Vict. c. 110, (d) Stat. 6& 7 Will. IV. c. 19, 

8. 21. amended by stat. 21 & 22 Vict. 

(a) Stat. 18 & 19 Vict. c. 15, c. 45. 
8. 2. 
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the palatinate jurisdiction within the county of Durham, 
which formerly belonged to the Bishop of Durham^ has 
been transferred to the crown. 



Crown debts. 



Lif pendens. 



Debts due, or which may become due, to the crown, 
from persons who are accountants to the crown («), and 
debts of record, or by bond or specialty, due from other 
persons to the crown (/), are also binding on their es- 
tates in fee simple when sold, as well as when devised 
by will, or suffered to descend to the heir-at-law. But 
any two ig) of the Commissioners of the Treasury are 
empowered, upon such terms as they may think proper, 
to certify by writing under their hands, that any lands 
of any crown debtor, or accountant to the crown, shall 
be held by the purchaser or mortgagee thereof dis- 
charged from all further claims of her Majesty, her heirs 
or successors, in respect of any debt or liability of the 
debtor or accountant to whom such lands belonged (A). 
Actions at law and suits in equity, respecting the lands, 
will also bind a purchaser, as well as the heir or de- 
visee ; that is, he must abide by the result, although he 
may be ignorant that any such proceedings are depend- 
ing (i). To obviate the dangerous liability of purchasers 
to crown debts and pending suits, indexes have lately 
been opened at the Common Pleas of the names of 
crown debtors, and also of parties to suits ; and lands 
cannot now be charged, in the hands of purchasers, with 



(e) Stat. 13 Eliz. c. 4; 25 
Geo. III. c. 35; Co. Litt. 191 a, 
n. (I;, vi. 9. See also stats. 1 & 
2 Geo. IV. c. 121, s. 10; 2&3 
Vict c. 11, ss. 9, 10, 11 ; Sugd. 
Vend. & Pur. 436, 13th ed. 

(/) Stat. 33 Hen. VIII. c.39, 
88. 50, 75. But simple contract 
debts due to the crown by the 
vendor are not binding on the 
purchaser, unless he has notice 



of them, King v. Smith, Wightw. 
34; Cazberdv, Attornei^'General, 
6 Price, 474. 

(g) Stat. 12 & 13 Vict. c. 89. 

(h) Stat. 2 & 3 Vict. c. 11, 
8. 10. 

(i) Co. Litt. 344 b; Anon, 1 
Vern. 318; Hiern v. Mill, 13 
Ves. 120; 3 Prest. Abst. 354; 
Bellamy v. Sabine, 1 De Gex & 
Jones, 566. 
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either of these Uabilities, unless the name, abode, and 
description of the owner, with other particulars, are in- 
serted in the proper index (A). These indexes, toge- 
ther with the index of judgment debts, are accordingly 
searched previously to every purchase of lands ; and, 
if the name of the vendor should be found in either, 
the debt or liability must be got rid of, before the pur- 
chase can be safely completed. 

The liability of estates, in the hands of purchasers Liability of 
without notice, to judgments and crown debts is prac- KIJd» to judg- 
tically of little benefit to creditors or to the public ; menu and 
whilst it entails an expense on every transaction re- better abo- 
specting landed property, occasioned by the time and l"*»«J- 
trouble employed in searching the indexes. The aboli- 
tion of this liability with respect to future judgments 
would, in the opinion of the author, be a great improve- 
ment in the law. 

Another instance of involuntary alienation for the pay- Bankruptcy, 
ment of debts, occurs on the bankruptcy of a trader, in 
which event the whole of his freehold, as well as his 
personal estate, is vested in his assignees, by virtue of 
their appointment, in trust for the whole body of his 
creditors (/). So also, on the insolvency of any person. Insolvency, 
his whole estate vests in the provisional assignee of the 
Court for the Relief of Insolvent Debtors, from whom 
it is transferred to assignees appointed by the Court, 
vesting in them by virtue of their appointment, and 
without any conveyance, in trust for the benefit of the 
creditors of the insolvent, according to the provisions of 
the act for amending the laws for the relief of insolvent 

{k) Stat. 2 & 3 Vict. c. 11, ss. ss. 141, 142, repealing and con- 

7, 8. Purchasers are indebted solidating the former statute 6 

for this protection to Lord St. Geo. IV. c. 16, and subsequent 

Leonards. acts; amended by stat. 17 & 18 

(/) Stat. 12 & 13 Vict. c. 106, Vict. c. 119. 
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will ; if it should not be swallowed up by his debts ; and 
if he should not have been either traitor or murderer, his 
lands will descend (subject to any rights of his wife) to 

The heir at the heir at law. The heir, as we have before observed (x\ 

is a person appointed by the law. He is called into 
existence by his ancestor's decease, for no man during 
his lifetime can have an heir. Nemo est hceres viventis. 
A man may have an heir apparenty or an heir presump- 

Heir apparent, tive, but until his decease he has no heir. The heir appa- 
rent is the person, who, if he survive the ancestor, must 
certainly be his heir, as the eldest son in the lifetime of 

Heir presump- his father. The heir presumptive is the person, who, 

though not certain to be heir at all events, should he 
survive, would yet be the heir in case of the ancestor's 
immediate decease. Thus an only daughter is the 
heiress presumptive of her father : if he were now to 
die, she would at once be his heir ; but she is not cer- 
tain of being heir ; for her father may have a son, who 
would supplant her, and become heir apparent during 
the father's lifetime, and his heir after his decease. An 
heir at law is the only person in whom the law of 
England vests property, whether he will or not. If I 
make a conveyance of land to a person in my lifetime, 
or leave him any property by my will, he may, if he 
pleases, disclaim taking it, and in such case it will not 
vest in him against his will (y). But an heir at law, 
immediately on the decease of his ancestor, becomes 
presumptively possessed, or seised in law, of all his 

The heir can- lands (z). No disclaimer that he may make will have 

not iscaim. ^^^ eflFect, though of course he may, as soon as he 

pleases, dispose of the property by an ordinary con- 
veyance. A title as heir at law is not nearly so frequent 
now as it was in the times when the right of alienation 
was more restricted. And when it does occur, it is 

(jr) Ante, p. 61. (z) Watkins on Descents, 25> 

(y) Niclofum v. Wordsworth, 2 26 (4th ed. 34). 
Swanst. 365, 372. 
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often established with difficulty. This difficulty arises, 
more from the nature of the facts to be proyed, than 
from any uncertainty in the law. For the rules of de- 
scent have now attained an almost mathematical accu- 
racy, so that, if the facts are rightly given, the h«r at 
law can at once be pointed out. This accuracy of the Gradual pro- 
law has arisen by d^rees, by the successive determina- S dlwccntt. *^ 
tion of disputed points. Thus, we have seen that, in 
the early feudal times, an estate to a man and his heirs 
simply, which is now an estate in fee simple, was de- 
scendible only to his offspring, in the same manner as 
an estate tail at the present day ; but in process of time 
collateral relations were admitted to succeed. When 
this succession of collaterals first took place is a ques- 
tion involved in much obscurity ; we only know that in 
the time of Henry II. the law was settled as follows : — 
In default of lineal descendants, the brothers and sisters 
came in ; and if they were dead, their children ; then the 
uncles and their children ; and then the aunts and their 
children; males being always preferred to females (a). 
Subsequently, about the time of Henry 111.(6), the 
old Saxon rule, which divided the inheritance equally 
amongst all males of the same degree, and which had 
hitherto prevailed as to all lands not actually the sub- 
jects of feudal tenure (e), gave place to the feudal law, 
introduced by the Normans, of descent to the eldest son 
or eldest brother ; though among females the estate was 
still equally divided, as it is at present. And, about the 
same time, all descendants in infinitum of any person, 
who would have been heir if living, were allowed to 
inherit by right of representation. Thus, if the eldest 
son died in the lifetime of his father, and lefl issue, tfiat 
issue, though a grandson or granddaughter only, was to 

(a) 1 ReeTes's Hist. Eng. Law, note (1), vi. 4. 

43. . (c) Clements v. Sandaman, 1 

{b) 1 Reeves's Hist. 310; 2 P. Wms. 64; 2 Lord Raymond, 

Black. Com. 215 ; Co. Litl. 191 a, 1024 ; 1 Scriy. Cop. 53. 

R.P. O 
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be preferred in inheritance before any younger son (d). 
The father, moreoyer, or any other lineal ancestor, was 
never allowed to succeed as heir to his son or other 
descendant; neither were kindred of the half-blood ad- 
mitted to inherit (e). The rules of descent, thus gra- 
dually fixed, long remained unaltered. Lord Hale, in 
whose time they had continued the same for above 
400 years, was the first to reduce them to a series of 
canons (/) ; which were afterwards admirably explained 
and illustrated by Blackstone, in his well-known Com- 
mentaries ; nor was any alteration made till the enact- 
ment of the recent act for the amendment of the law 
of inheritance (^), a.d. 1833. By this act, amongst 
other important alterations, the father is heir to his son, 
supposing the latter to leave no issue; and all lineal 
ancestors are rendered capable of being heirs (A) ; rela- 
tions of the half-blood are also admitted to succeed, 
though only on failure of relations in the same degree 
of the whole blood {i). The act has, moreover, settled 
a doubtful point in the law of descent to distant heirs. 
The rules of descent, as modified by this act, will be 
found at large in the next chapter. 

(d) 1 Reeves's Hist. 310. (g) Stat. 3 & 4 Will. IV. c. 

(e) 2 Black. Com. c. 14. 106. 

(/) Hale's Hist. Com. Law, (A) Sect. 6. 

6th ed. p. 318, et seq. (i) Sect. 9. 
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CHAPTER IV. 

OF THE DESCENT OF AN ESTATE IN FEE SIMPLE. 

We shall now proceed to consider the rules of the de- Rules of de- 
scent of an estate in fee simple, as altered by the recent ^^*' 
act for the amendment of the law of inheritance (a). 
This act does not extend to any descent on the decease 
of any person, who may have died before the first of 
January, 1834(6). For the rules of descent prior to 
tliat date, the reader is referred to the Commentaries 
of Blackstone (c), and to Watkins's Essay on the Law 
of Descents. 

1. The first rule of descent now is) that inheritances Rule l. 
shall lineally descend, in the first place, to the issue of w. 
the last purchaser in infinitum. The word purchase has Purchase, 
in law a meaning more extended than its ordinary sense : 
it is possession to which a man cometh not by title of 
descent (<Z) : a devisee under a will is accordingly a pur- 
chaser in law. And, by the recent act, the purchaser 
from whom descent is to be traced, is defined to be, the 
last person who had a right to the land, and who cannot 
be proved to have acquired the land by descent, or by 
certain means {e) which render the land part of, or de- 
scendible in the same manner as, other land acquired by 
descent. This rule is an alteration of the old law, which Descent for- 
was, that descent should be traced fi-om the person who fr^m^thTperson 
last had the feudal possession or sdsiny as it was called ; l««t possessed. 

(a) Stat.3&4Wm.iy.c.l06. {d) Litt s. 12. 

(6) Sect. 11. (e) Escheat, Partition and In- 

(c) 2 Black. Com. c. 14. closure, s. 1. 

g2 



the alteration. 



84 OF CORPORBAL HEREDITAMENTS. 

the maxim being seisinafadt stipitem (/). This maxim, 
a relict of the troublesome times when right without 
possession was worth but Uttle, sometimes gave occasion 
to difficulties, owing to the uncertainty of the question, 
whether possession had or had not been taken by any 
person entitled as heir; thus, where a man was entering 
into a house by the window, and when half out and half 
in, was pulled out again by the heels, it was made a 
question, whether or no this entry was sufficient, and it 
was adjudged that it was (g). These difficulties cannot 
arise under the new act ; for now the heir to be sought 
for is not the heir of the person last possessedy but the 
heir of the last person entitled who did not inherit^ 
whether he did or did not obtain the possession, or the 
Objection to receipt of the rents and profits of the land. The rule, 

as altered, is not indeed altogether free from objection ; 
for it will be observed that, not content with making a 
title to the land equivalent to possession, the act has 
added a new term to the definition, by directing descent 
to be traced from the last person entitled, who did not 
inherit. So that if a person, who has become entitled as 
heir to another should die intestate, the heir to be sought 
for is not the heir of such last owner, but the heir of the 
person from whom such last owner inherited. This pro- 
vision, though made by an act consequent on the report 
of the Real Property Commissioners, was not proposed 
by them. The commissioners merely proposed that lands 
should pass to the heir of the person last entitled (A), in- 
stead, as before, oiihe person last possessed ; thus facili- 
tating the discovery of the heir, by rendering a mere title 
to the lands sufficient to make the person entitled the 
stock of descent, without his obtaining the feudal posses- 
sion, as before required. Under the old law, as well as 
under the present, descent was confined within the limits 

(/) 2 Black. Cora. 209; Watk. 53). 
Descent, c. 1, b. 2. {h) Thirteenth proposal as to 

(g) Watk. Descent, 45 (4th ed. Descents. 
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of Ihe family of the purchaser; but now no person who 
can be shown to have inherited can be the stock of 
descent ; in every case^ descent must be traced from the 
last purchaser. The author is bound to state that the 
decision of the Courts of Exchequer and Exchequer 
Chamber, in the recent case of Muggleton v. Burnett (i), 
is opposed to this view of the construction of the statute. 
The reasons which have induced the author to think 
that decision erroneous will be found in Appendix A. 

2. The second rule is, that the male issue shall be Rule 2. 
admitted before the female (j). 

3. The third rule is, that where two or more of the Rule s. 
male issue are in equal degree of consanguinity to the 
purchaser, the eldest only shall inherit ; but the females 
shall inherit all tc^ether (A). The last two rules are the 
same now as before the recent act; accordingly, if a man 

has two sons, William and John, and two daughters, 
Susannah and Catherine (/), William, the eldest son, is 
the heir at law, in exclusion of his younger brother John, 
according to the third rule, and of his sisters, Susannah 
and Catherine, according to rule 2, although such sisters 
should be his seniors in years. If, however, William 
should die without issue, then John will succeed, by the 
second rule, in exclusion of his sisters ; but if John also 
should die without issue, the two sisters will succeed in 
equal shares by the third rule, as being together heir to 
their father. 

Primogeniture, or the right of the eldest among the Primogeniture, 
males to inherit, was a matter of far greater consequence 
in ancient times, before alienation by will was permitted, 
than it is at present. Its feudal origin is undisputed ; 

(t) 1 H. & N. 282 ; 2 H. & {k) 2 Black. Com. 214. 

N. 653. (/) See the Table of Descents 

(J) 2 BUck. Com. 212. annexed. 
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but in this country it appears to have taken deeper root 
than elsewhere; for a total exclusion of the younger sons 
appears to be peculiar to England : in other countries, 
some portion of the inheritance, or some charge upon it, 
is, in many cases at least, secured by law to the youn&^er 
8<;n8 im). From this anci;nt right hi arisen the modern 
English custom of settling the family estates on the 
eldest son ; but the right and the custom are quite dis- 
tinct : the right may be prevented by the owner making 
his will ; and a conformity to the custom is entirely at 
his option. 



Coparceners. 



Partition. 



When two or more persons together form an heir, 
they are called in law coparcenerSf or, more shortly, 
parceners (n). The term is derived, according to Little- 
ton (o), from the circumstance, that the law will constrain 
them to make partition ; that is, any one may oblige all 
the others so to do. Whatever may be thought of this 
derivation, it will serve to remind the reader, that copar- 
ceners are the only kind of joint owners, to whom the 
ancient common law granted the power of severing their 
estates without mutual consent : as the estate in copar- 
cenary was cast on them by the act of the law, and not 
by their own agreement, it was thought right that the 
perverseness of one should not prevent the others from 
obtaining a more beneficial method of enjoying the pro- 
perty. This compulsory partition was formerly effected 
by a writ of partition (j?), a proceeding now abolished (y). 
The modem method is by a commission issued for the 
purpose by the Court of Chancery (r) ; partition, how- 
ever, is most frequently made by voluntary agreement 
between the parties, and for this purpose a deed has, by 



(m) Co.Litt. 191a,n.(l),vi.4. 
(n) Bac. Abr. tit. Coparceners. 
(o) Sect. 241 ; 2 Black. Com. 
189. 
{p) Litt. 88. 247, 248. 



(g) Stot 3 & 4 Will. IV. c. 
27, 8. 36. 

(r) Co. Litt. 169 a, n. (2) ; 1 
Fonb. £q. 1 8 ; Canning v. Can- 
ningf 2 Drewry, 434. 
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a recent act of parliament, been rendered essential in 
every caseC^). When partition has been effected, the 
lands allotted are said to be held in severalty ; and each Severalty, 
owner is said to have the entirety of her own parcel. Entirety. 
After partition, the several parcels of land descend in the 
same manner as the undivided shares, for which they 
have been substituted (t) ; the coparceners, therefore, do 
not by partition become ^rcAoser^, but still continue to 
be entitled by descent. The term coparceners is not 
applied to any other joint owners, but only to those who 
have become entitled as coheirs (u). 

4. The fourth rule is, that all the lineal descendants Rule 4. 
in infinitum of any person deceased shall represent their 
ancestor; that is, shall stand in the same place as the 
person himself would have done, had he been living {x). 
Thus, in the case above mentioned, on the death of 
WiQiam the eldest son, leaving a son, that son would 
succeed to the whole by right of representation, iii ex- 
clusion of his uncle John, and of his two aunts Susannah 
and Catherine; or had William left a son and daughter, 
such daughter would, after the decease of her brother 
without issue, be, in like manner, the heir of her grand- 
father, in exclusion of her uncle and aunts, 

The preceding rules of descent apply as well to the Descent of an 
descent of an estate tail, if not duly barred, as to that of *"**** 
an estate in fee simply. The descent of an estate tail 
is always traced from the purchaser, or donee in tail, 
that is, from the person to whom the estate tail w^ at 
first given. This was the case before the recent i^ct, as 
well as now(y); for, the person who claims an entailed 

(0 Stat 8 & 9 Vict p. 106, £]lis, 834. 
8. 3, repealing stat. 7 & 8 Vict (u) Litt. a. 254. 

c 76, 8. 3, to the same effect (j) 2 Black, Com. 216. 

(0 2 Prest Abat. 72 ; Doe d, (y) Doe d. Gregory v. Wk^ 

Crotthwaite v. Dixon, 5 Adol. & cheh, 8 T. Rep. 211. 
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estate as heir, claims only according to the express terms 
of the gift, or, as it is said, per formam doni. The gift 
is made to the donee, or purchaser, and the heirs of his 
body; all persons, therefore, who can become entitled 
to the estate by descent, must answer the description of 
heirs of the purchaser's body ; in other words, must be 
hii lineal heirs. The second and third rules also equally 
apply to estates tail, unless the restriction of the descent 
to heirs male or female should render unnecessary the 
second, and either clause of the third rule. The fourth 
rule completes the canon, so far as estates tail are con- 
cerned ; for, when the issue of the donee are exhausted, 
such an estate must necessarily determine. But the 
descent of an estate in fee simple may extend to many 
other persons, and accordingly requires for its guidance 
additional rules, with which we now proceed. 

Rale 5, 5. The fifth rule is, that, on failure of lineal descend- 

ants or issue of the purchaser, the inheritance shall de- 
scend to his nearest lineal ancestor. This rule is mate- 
rially different from the rule which prevailed before the 

The old rule, passing of the recent act. The former rule was, that, 

on failure of lineal descendants or issue of the person 
last seised (or feudally possessed), the inheritance should 
descend to his collateral relations, being of the blood 
of the first purchaser, subject to the three preceding 
rules (2r). The old law never allowed lineal relations in 
the ascending line (that is, parents or ancestors) to suc- 
ceed as heirs. But by the new act, descent is to be 
traced through the ancestor, who is to be heir in pre- 
ference to any person who would have been entitled to 
inherit, ^ther by tracing his descent through such lineal 
ancestor, or in consequence of there being no descendant 

Exclusion of of such lineal ancestor. The exclusion of parents and 

other lineal ancestors from inheriting under the old law, 



lineal ancei- 
tori. 



[z) 2 Black. Com. 220. 
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w^ a hardship of which it is not easy to see the pro- 
priety ; nor is the explanation usually giren of its origin 
perhaps quite satisfactory. Bracton^ who is followed by 
Lord Coke, compares the descent of an inheritance to 
that of a &lling body, which never goes upwards in its 
course (a). The modern explanation derives the origin 
of collateral heirships, in exclusion of lineal ancestors, 
from gifts of estates (at the time when inheritances were 
descendible only to issue or lineal heirs) made, by the 
terms of the gift, to be descendible to the heirs of the 
donee, in the same manner as an ancient inheritance 
would have descended. This was called a gift of a 
feudum novuniy or new inheritance, to hold ut feodum Feudtm 
antiquumy as an ancient one. Now, an ancient inherit- *' «•%«»»• 
ance, — one derived in a course of descent from some 
remote lineal ancestor, — ^would of course be descendible 
to all the issue or Uneal heirs of such ancestor, including, 
after the lapse of many years, numerous families, all coU 
laterally related to one another : an estate newly granted, 
to be descendible ut feudum antiquum^ would therefore 
be capable of descending to the collateral relations of 
the grantee, in the same manner as a really ancient in* 
heritance, descended to him, would have done. But an 
ancient inheritance could never go to the &ther of any 
owner, because it must have come from his father to 
him, and the father must have died before the son could 
inherit : in grants of inheritances to be descendible as 
ancient ones, it followed, therefore, that the father or 
any lineal ancestor could never inherit (d). So &r, 
therefore, the explanation holds ; but it is not consistent 
with every circumstance ; for an elder brother has always 
been allowed to succeed as heir to his younger brother, 
contrary to this theory of an ancient lineal ii^eritance, 
which would have previously parsed by ev«y dder bro- 

(fl) Bract lib. 2, c. 29; Co. 222; Wright's Temires, 180. See 
Litt. 11a. also Co. Litt 11 a, o. (1). 

(6) 2 Black. Com. 212, 221, 
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ther, as well as the father. The explanation of the origin 
of a rale, though ever so clear, is however a different 
thing from a valid reason for its continuance ; and, at 
length, the propriety of placing the property of a family 
under the care of ;ts head, is now perceived and acted 
on ; and the father is heir to each of his children, who 
may die intestate and without issue, as is more clearly 
pointed out by the next rule. 

Rule 6. 6. The sixth rule is, that the father and all the male 

paternal ancestors of the purchaser, and iheir descend- 
ants, shall be admitted, before any of the female paternal 
ancestors or their heirs; all the female paternal an- 
cestors and their heirs, before the mother or any of the 
maternal ancestors, or her or their descendants ; and the 
mother and all the male maternal ancestors, and her and 
their descendants, before any of the female maternal 

Preference of ancestors, or their heirs (c). This rule is a development 

males.'"' ^" ^^ ^^^ ^^c^^^t ^^non, which required that, in collateral 

inheritances, the male stocks should always be preferred 
to the female; and it is analogous to the second rule 
above given, which directs that in lineal inheritances the 
male issue shall be admitted before the female. This 
strict and careful preference of the male to the female 
line was in full accordance with the spirit of the feudal 
system, which, being essentially military in its nature, 
imposed obligations by no means easy for a female to 
fulfil ; and those who were unable to perform the ser- 
vices could not expect to enjoy the benefits (cf ). The 
feudal origin of our laws of descent will not, however, 
afford a complete explanation of this preference; for 
such lands as continued descendible after the Saxon 
custom of equal division, and not according to the Nor- 
man and feudal law of primogeniture, were equally sub- 
ject to the preference of males to females, and descended 

(c) Stat 3 & 4 Will. IV. c. finition of 'Mescendants/' sect 1. 
106, s. 7, combined with the de- (<d) 2 Black. Com. 214. 
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in the first place exclusively to the sons, who divided 
the inheritance between them, leaving nothing at all to 
their sisters. The true reason of the preference appears 
to lie in the degraded position in society which, in an- 
cient times, was held by females ; a position arising from 
their deficiency in that kind of might, which then too 
frequently made the right. The rights given by the 
common law to a husband over his wife's property 
(rights now generally controlled by proper settlements 
previous to marriage), show the state of dependence to 
which, in ancient times, women must have been re- 
duced {e). The preference of males to females has been Preference of 
left untouched by the recent act for the amendment of J^*J^ ^° [* ' 
the law of descents ; and the father and all his most dis-^ continued, 
tant relatives have priority over the mother of the pur- 
chaser: she cannot succeed as his heir until all the 
paternal ancestors of the purchaser, both male and 
female, and their respective families, have been ex- 
hausted. The father, as the nearest male lineal ancestor, 
of course stands first, supposing the issue of the pur- 
chaser to have failed. If the father should be dead, his 
eldest son, being the brother of the purchaser, will suc- 
ceed as heir in the place of his father, according to the 
fourth rule ; unless he be of the half blood to the 
purchaser, which case is provided for by the next rule, 
which is : — 

7. That a kinsman of the half blood shall be capable Rule 7. 
of being heir ; and that such kinsman shall inherit next 
after a kinsman in the same degree of the whole blood, 
and after the issue of such kinsman, when the common 
ancestor is a male(/), and next after the common an- 
cestor, when such ancestor is a female. This introduc- 
tion of the half blood is also a new regulation ; and, like 
the introduction of the father and other lineal ancestors, 

(e) See post, the chapter on i^f) Stat. 3 & 4 Will. IV. c. 

Husband and Wife. 106, s. 9. 
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it is certainly an improvement on the old law, which 
had no other reason in its favour than the feudal maxims, 
or rather fictions, on which it was founded iff). By the 
By the old law old law, a relative of the purchaser of the half blood, 
couid*^ot^i^^ *^^* ^' * relative connected by one only, and not by 
herit. both of the parents, or other ancestors, could not pos- 

sibly be heir; a half brother, for instance, could never 
enjoy that right, which a cousin of the whole blood, 
though ever so distant, might claim in his proper turn. 
The exclusion of the half blood was accounted for in 
a manner similar to that by which the exclusion of all 
lineal ancestors was explained ; but a return to practical 
justice may well compensate a breach in a beautiful 
theory. Relatives of the half blood now take their 
proper and natural place in the order of descent. The 
position of the half blood next after the common an- 
cestor, when such ancestor is a female, is rather a result 
of the sixth rule, than an additional independent regu* 
lation, as will appear hereafter. 

Rules. 8th» The eighth rule is, that, in the admission of 

female paternal ancestors, the mother of the more re* 
mote male paternal ancestor, and her heirs, shall be pre- 
ferred to the mother of a less remote male paternal 
ancestor, and her heirs ; and, in the admission of female 
maternal ancestors, the mother of the more remote male 
maternal ancestor, and her heirs, shall be preferred to 
the mother of a less remote male maternal ancestor, 
and her heirs (ft). The eighth rule is a settlement of a 
point in distant heirships, which very seldom occurs, 
but which has been the subject of a vast deal of learned 
controversy. The opinion of Blackstone (i) and Wat- 
kins (k) is now declared to be the law. 



(g) 2 Black. Com. 228. (t) 2 Black. Com. 238. 

{h) Stat 3 & 4 Will. JV. c. {k) Watkins on Descent, 130 
106, s. 8. (146 et seq. 4th ed.) 
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The rules of descent above given will be better appre- Explanation of 
bended by a reference to the accompanying table, taken, ^ ^' 
with a little modification, from Mr. Watkins's Essay on 
the Law of Descents. In this table, Benjamin Brown 
is the purchaser, from whom the descent is to be traced. 
On his death intestate, the lands will accordingly de- Descent to the 
scend first to his eldest son, by Ann Lee, William ???" ""^^ ^*" 

' •' ' issue. 

Brown; and from him (2ndly) to kk eldest son, by 
Sarah Watts, Isaac Brown. Isaac dying without issue, 
we must now seek the heir of the purchaser^ and not the 
heir ot Isaac. WilHam, the eldest son of the purchaser, 
is dead ; but WiDiam may have had other descendants, 
besides Isaac his eldest son ; and, by the fourth rule, all 
the lineal descendants in infinitum of every person de- 
ceased shall represent their ancestor. We find accord* 
ingly that William had a daughter Lucy by his first wife, 
and also a second son, George, by Mary Wood, his 
second wife. But the son, George, though younger than 
his half sister Lucy, yet being a male, shall be preferred 
according to the second rule ; and he is therefore (3rdly) 
the next heir. Had Isaac been the purchaser, the case 
would have been different ; for, his half brother Geoige 
would then have been postponed, in &vour of his sister 
Lucy of the whole blood, according to the seventh rule. 
But now Benjamin is the purchaser, and both Isaac and 
George are equally his grandchildren. George dying 
witfiout issue, we must i^ain seek the heir of his grand^ 
father Bei^amin, who now is undeniably (4thly) Lucy, 
she being tiaie remaining descendant of his ddest son. 
Lucy dying likewke without issue, her fitther's issue 
become extinct ; aisd we must still inquire for the heir 
of Benjamin BrowB» the purchaser, whom we now find 
to be (5thly) John Brown, his only son by his second 
wife^ The land then descends from John to (6thly) his 
eldest son Edmund, and fit>m Edmimd (7thly) to hit 
only son James. James dying without issue, we must 
once more seek the heir of the purchaser, whom we 
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find among the yet living issue of John. John leaving 
a daughter by his first wife^ and a son and a daughter 
by his second wife, the lands descend (8thly) to Henry, 
his son by Frances Wilson, as being of the male sex ; 
but he dying without issue, we again seek the heir of 
Benjamin, and find that John left two daughters, but 
by different wives ; these daughters, being in the same 
degree and both equally the children of their common 
father, whom they represent, shall succeed (9thly) in 
equal shares. One of these daughters dying without 
issue in the lifetime of the other, the other shall then 
succeed to the whole as the only issue of her father. 
But the surviving sister dying also without issue, we still 
pursue our old inquiry, and seek again for the heir of 
Benjamin Brown the purchaser. 

Descent to the The issue of the sons of the purchaser is now extinct ; 

the ^urchaser ^^^' ^® ^® ^^^ ^^^ daughters, Susannah and Catherine, 
and their issue, by different wives, we shall find, by the second and third 

rules, that they next inherit (lOthly) in equal shares as 
heirs to him. Catherine Brown, one of the daughters, 
now marries Charles Smith, and dies, in the lifetime of 
her sister Susannah, leaving one son, John. The half 
share of Catherine must then descend to the next heir 
of her father Benjamin, the purchaser. The next heirs 
of Benjamin Brown, after the decease of Catherine, are 
evidently Susannah Brown and John Smith, the son 
of Catherine. And in the first edition of the present 
work it was stated that the half share of Catherine 
would, on her decease, descend to them. This opinion 
has been very generally entertained (I), On further 
research, however, the author inclines to the opinion 
that the share of Catherine will, on her decease, descend 
entirely to her son by right of representation ; and that, 
as respects his mother's share, he and he only is the 

(/) 23 Law Mag. 279 ; 1 & Bythewood's Conveyancing, by 
Hayes's Cony. 313 ; 1 Jarman Sweet, 139. 
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right heir of the purchaser. The reasoning which has 
led the author to this conclusion will be found in the 
Appendix (m). 

If Susannah Brown and John Smith should die with- Descent to the 
out issue, the descendants of the purchaser will then purchaser and 
have become extinct; and Joseph Brown, the father of his issue, 
the purchaser, will then (12thly), if living, be his heir 
by the fifth and sixth rules. Bridget, the sister of the 
purchaser, then succeeds (13thly), as representing her 
father, in preference to her half brother Timothy, who 
is only of the half blood to the purchaser, and is ac- 
cordingly postponed to his sister by the seventh rule. 
But next to Bridget is Timothy (14thly) by the same 
rule, Bridget being supposed to leave no issue. 

On the decease of Timothy without issue, all the de- Descent to the 
scendants of the father will have failed, and the inhe- ™ Mt^™"^? the 
ritance will next pass to Philip Brown (15thly), the purchaser, and 
paternal grandfather of the purchaser. But the grand- *" 
father being dead, we must next exhaust his issue, who 
stand in his place, and we find that he had another son, 
Thomas (16thly), who accordingly is the next heir; and, 
on his decease without issue, Stephen Brown (17thly), 
though of the half blood to the purchaser, will inherit, 
by the seventh rule, next after Thomas, a kinsman in 
the same degree of the whole blood. Stephen Brown 
dying without issue, the descendants of the grandfather 
are exhausted ; and we must accordingly still keep, ac- 
cording to the sixth rule, in the male paternal line, and 
seek the paternal great grandfather of the purchaser, 
who is (ISthly) Robert Brown; and who is represented, 
on his decease, by (IQthly) Daniel Brown, his son. After 
Daniel and his issue follow, by the same rule, Edward 
(20thly) and his issue (21stly) Abraham. 

(fit) See Appendix (B). 
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Descent to the All the male paternal ancestors of the purchaser, and 
ancMtora ^j^^ ^^^^ descendants, are now supposed to have failed ; and 
their hein. by the sixth rule, the female paternal ancestors and their 

heirs are next admitted. By the eighth rule, in the ad- 
mission of the female paternal ancestors, the mother of 
the more remote male paternal ancestor, and her heirs, 
shall be preferred to the mother of a less remote male 
paternal ancestor and her heirs. Barbara Finch (22ndly), 
and her heirs, have therefore priority both over Margaret 
Pain and her heirs, and over Esther Pitt and her heirs ; 
Barbara Finch being the mother of a more remote male 
paternal ancestor than either Margaret Pain or Esther 
Pitt Barbara Finch being dead, her heirs succeed her ; 
she therefore must now be regarded as the stock of de- 
scent, and her heirs will be the right heirs of Benjamin 
Brown the purchaser. In seeking for her heirs, inquiry 
must first be made for her issue; now her issue by 
Edward Brown has already been exhausted in seeking 
for his descendants ; but she might have had issue by 
another husband ; and such issue (23rdly) will accord- 
Half hlood to ingly next succeed. These issue are evidently of the 
l\\?e Se*com. ^^^ ^ood to the purchaser. But they are the right 
men ancestor heirs of Barbara Finch ; and they are accordingly en- 

titled to succeed next after her, without the aid they 
might derive from the position expressly assigned to 
them by the seventh rule. The common ancestor of the 
purchaser and of the issue, is Barbara Finch, a female ; 
and, by the united operation of the other rules, these 
issue of the half blood succeed next after the common 
ancestor. The latter part of the seventh rule is, there- 
fore, explanatory only, and not absolutely necessary (n). 
In deibult of issue of Barbara Finch, the lands will 
descend to her father Isaac Finch (24thly), and then 
to his issue (26thly), as representing him. If neither 

(n) See Jarman & By the wood's Conveyancing, by Sweet, vol. i. 
p. 146, note (a). 
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Barbara Finch, nor any of her heirs, can be found, Mar- 
garet Pain (26thly), or her heirs, will be next entitled, 
Margaret Pain being the mother of a more remote male 
paternal ancestor than Esther Pitt; but next to Mar- 
garet Pain and her heirs, will be Esther Pitt (27thly), 
or her heirs, thus closing the list of female paternal 
ancestors. 

Next to the female paternal ancestors and their heirs. Descent to the 
comes the mother of the purchaser, Elizabeth Webb, mother of the 

rto 1 1 V • 1 f 1 . purchaser and 

(28thly), with respect to whom the same process is to the maternal 
be pursued as has before been gone over with respect *°*^®**®"' 
to Joseph Brown, the purchaser's father. On her death, 
her issue by John Jones (29thly) will accordingly next 
succeed, as representing her, by the fourth rule, agreeably 
to the declaration as to the place of the half blood con- 
tained in the seventh rule. Such issue becoming extinct, 
the nearest male maternal ancestor is the purchaser's 
maternal grandfather, William Webb (SOthly), whose 
issue (31stly) will be entitled to succeed him. Such 
issue failing, the whole line of male maternal ancestors 
and their descendants must be exhausted, by the sixth 
rule, before any of the female maternal ancestors, or their 
heirs, can find admission ; and when the female maternal 
ancestors are resorted to, the mother of the more remote 
male maternal ancestor, and her heirs, is to be preferred 
by the eighth rule, to the mother of the less remote 
male maternal ancestor and her heirs. The course to be 
taken is, accordingly, precisely the same as in pursuing 
the descent through the paternal ancestors of the pur- 
chaser. In the present table, therefore, Harriet Tibbs 
(32ndly), the maternal grandmother of the purchaser, is 
the person next entitled, no claimants appearii^ whose 
title is preferable;, and, should she be dead, her heirs 
will be entitled next after her. 

It should be carefiilly borne in mind, that the above- 

R.P. H 
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mentioned rules of descent apply exclusively to estates 
in land, and to that kind of property which is denomi- 
nated realf and have no application to money or other 
personal estate, which is distributed on intestacy in a 
manner which the reader will find explained in the 
author's treatise on the law of personal property (o). 

(o) Page 256, let ed. ; 275, 2Dd ed. ; 283, 3rd ed. 
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CHAPTER V. 

OF THE TENURE OF AN ESTATE IN FEE SIMPLE. 

The most familiar instance of a tenure is given by a A lease for 
common lease of a house or land for a term of years ; ^®""' 
in this case the person letting is still called the landlord^ 
and the person to whom the premises are let is the 
tenant; the terms of the tenure are according to the 
agreement of the parties, the rent being usually the chief 
item, and the rest of the terms of tenure being contained 
in the covenants of the lease ; but, if no rent shotild be 
paid, the relation of landlord and tenant would still sub- 
sist, though of course not with the same advantage to 
the landlord. This, however, is not a freehold tenure ; 
the lessee has only a chattel interest, as has been before 
observed (a) ; but it may serve to explain tenures of a 
freehold kind, which are not so femiliar, though equally 
important. So, when a lease of lands is made to a man A lease for lifo. 
for his life, the lessee becomes tenant to the lessor (ft), 
although no rent may be reserved ; here again a tenure 
is created by the transaction, during the life of the 
lessee, and the terms of the tenure depend on the agTee- 
ment of the parties. So, if a gift of lands should be A gift in tail 
made to a man and the heirs of his body, the donee in 
tail, as he is called, and his issue, would be the tenants 
of the donor so long as the entail lasted (c), and a free- 
hold tenure would thus be created. 

But if a gift should be made to a man and his heirs. Fee simple, 
or for an estate in fee simple, it would not now be lawftil 

(a) Ante, p. 8. (e) Litt s. 19; Kitchen on 

(6) Litt s. 132; Gilb. Tenures, CourU, 410; Watk. Desc. p. 4, 
90. n. (in) (pp. 11, 12, 4th ed.) 

h2 
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for the parties to create a tenure between themselTes, 
Statute of Quia as in the case of a gift for life, or in tail. For by the 
empioret, statute of Quia emptores (d), we have seen that it was 

enacted, that from thenceforth it should be lawful for 
every free man to sell, at his own pleasure, his lands 
or tenements, or part thereof, so nevertheless that the 
feoffee, or purchaser, should hold the same lands or 
tenements of the same chief lord of the fee, and by the 
same services and customs as his feoffor, the seller, held 
them before. The giver or seller of an estate in fee 
simple is then himself but a tenant, with liberty of 
putting another in his own place. He may have under 
him a tenant for years, or a tenant for life, or even a 
tenant in tail, but he cannot now, by any kind of con- 
veyance, place under himself a tenant of an estate in fee 
simple. The statute of Quia emptores now forbids any 
one from making himself the lord of such an estate ; 
all he can do is to transfer his own tenancy ; and the 
purchaser of an estate in fee simple must hold his estate 
of the same chief lord of the fee, as the seller held be- 
fore him. The introduction of this doctrine of tenures 
has been already noticed («), and it still prevails through- 
out the kingdom ; for it is a fundamental rule, that all 
the lands within this realm were originally derived from 
the crown (either by express grant or tacit intendment 
Queen is lady of law), and therefore the Queen is sovereign lady, or 
paramount j^^^y paramount, either mediate or immediate, of all and 

every parcel of land within the realm (/). 



Ancient inci- 
dents of tenure 
of estates in 
fee simple. 



The rent, services and other incidents of the tenure 
of estates in fee simple were, in ancient times, matters 
of much variety, depending as they did on the mutual 
agreements which, previously to the statute of Quia 
emptores^ the various lords and tenants made vnth each 

(d) 18 Edw. I. c. 1, ante, (/) Co. Litt. 65 a, 93 a ; Year 
p. 59. Book, M. 24 Edw. III. 65 b, 

(e) Ante, pp. 2, 3. pi. 60. 
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other ; though still they had their general laws, govem- 
ing such cases as were not expressly provided for(^). 
The lord was usually a baron, or other person of power 
and consequence, to whom had been granted an estate 
in fee simple in a tract of land. Of this land he re- 
tained as much as was necessary for his own use, as his 
own demesne (A), and usually built upon it a mansion The lord's de- 
or manor house. Part of this demesne was in the occu- ™^'*®» *^ 
pation of the yilleins of the lord, who held various small 
parcels at his will, for their own subsistence, and culti- 
vated the residue for their lord's benefit. The rest of 
the cultivable land was granted out by the lord to va- 
rious freeholders, subject to certain stipulated rents or 
services, as '^ to plough ten acres of arable land, parcel 
of that which remained in the lord's possession, or to 
carry his dung unto the land, or to go with him to war 
against the Scots" (i). The barren lands which re- 
mained formed the lord's wastes, over which the cattle 
of the tenants were allowed to roam in search of pas- 
ture (J). In this way manors were created (A), every Manon. 
one of which is of a date prior to the statute of Q^ia 
emptores (I), except perhaps some, which may have been 
created by the king's tentmts in capite with license from 
the crown (m). The lands held by the villeins were 
the origin of copyholds, of which more hereafter (n). 
Those granted to the freemen were subject to various 



(g) Bract, c. 19, fol. 48 b ; 
Bf ittoD, c. 66, 

(A) AHomey- General v. Far* 
tont, 2 Cro. & Jerv. 279, 308. 

(t) Perkin's Profitable Book, 
s. 670. 

(;') In the recent case of Lord 
Dufiravtn v. Llewellyn, 15 Q. B. 
791, the Court of Exchequer 
Chamber held that there was no 
general common law right of te- 
nants of a manor to common on 



the waste. But, in the humble 
opinion of the author, the autho- 
rities cited by the Court tend to 
the opposite conclusion. 

(k) See Scriv. Cop. 1 ; Watk. 
Cop. 6, 7 ; 2 Black. Com. 90. 

(/) 18 Edw. I. c. 1. 

(m) 1 Watk. Cop. 15; ante, 
p. 59. 

(n) Post, chapters on Copy- 
holds. 
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Incidents of 
the tenure by 
knights' ser- 
vice. 



Honisge* 



Aids. 



Relief. 



Wardship. 



Livery. 
Marriage. 



burdens^ according to the nature of the tenure. In the 
tenure by knights* service, then the most universal and 
honourable species of tenure, the tenant of an estate of 
inheritance, that is, of an estate of fee simple or fee 
tail (o), was bound to do homage to his lord, kneeling to 
him, professing to become his man, and receiving from 
him a kiss (p). The tenant was moreover at first ex- 
pected, and afterwards obliged, to render to his lord 
pecuniary aidSy to ransom his person, if taken prisoner, 
to help him in the expense of making his eldest son a 
knight, and in providing a portion for the eldest daughter 
on her marriage. Again, on the death of a tenant, his 
heir was bound to pay a fine, called a reliefs on taking 
to his uicestor's estate {q). If the heir were under age, 
the lord had, under the name of wardshipy the custody 
of the body and lands of the heir, without account of 
the profits, till the age of twenty-one years in males, 
and sixteen in females ; when the wards had a right to 
require possession, or sue out their livery, on payment 
to the lord of half a year's profits of their lands. In 
addition to this, the lord possessed the right of marriage 
{maritoffium), or of disposing of his infant wards in 
matrimony, at their peril of forfeiting to him, in case of 
their refusing a suitable match, a sum of money equal 
to the value of the marriage; that is, what the suitor 
was willing to pay down to the lord, as the price of 
marrjring his ward ; and double the market value was 
to be forfeited, if the ward presumed to marry without 
the lord's consent (r). The king's tenants in capite were 
moreover subject to many burdens and restraints, from 



(o) Litt. s. 90. 

(p) See a description of ho- 
mage, Litt. 88. 85, 86, 87; 2 Bl. 
Com. 53. 

(<l) Scriven on Copyholds, 738 
et seq. 

(r) 2 Black. Com. 63 et seq. ; 



Sriven on Copyholds, 729. Ward- 
ship and marriage were no parts 
of the great feudal system, but 
were introduced into this country, 
and perhaps invented, by the Nor- 
mans. 2 Hall. Midd. Ages, 415. 
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which the tenants of other lords were exempt (s). Again, 

every lord^ who had two tenants or more, had a right 

to compel their attendance at the court baron of the 

manor, to which his grants to them had given existence; 

this attendance was called sitit of court, and the tenants Suit of court 

were called free-suitors (t). And to every species of lay 

tenure, as distinguished from clerical, and whether of 

an estate in fee simple, in tail, or for life, or otherwise, 

there was inseparably incident a liability for the tenant, 

whenever called upon, to take an oath o( fealty or fidelity Fealty. 

to his lord (u). 

At the present day, however, a much greater simpli- Free and com- 
city and uniformity will be found in the incidents of the "°" •*><^®' 
tenure of an estate in fee simple, for there is now only 
one kind of tenure by which such an estate can be held ; 
and that is the tenure of free and common socage {x). 
The tenure of firee and common socage is of great anti- 
quity ; so much so, that the meaning of the term socage 
is the subject only of conjecture (y). Comparatively 
few of the lands in this country were in ancient times 
the subjects of this tenure : the lands, in which estates in 
fee simple were thus held, appear to ha?e been among 
those which escaped the grasp of the Conqueror, and 



(«) As primer seisin, involun- 
tary kniglithood in certain cases 
and fines for alienation. 

(0 Gilb. Ten. 431 et seq.; 
Scriven on Copyholds, 719 et seq. 

{u) Litt. ss. 91, 131, 132 ; 
Scriv. Cop. 732. 

(x) 2 Black. Com. 101. 

{y) See Litt. s. 119; Wright's 
Tenures, 143 ; 2 Black Com. 80 ; 
Co. Litt. 86 a, n. (1) ; 2 Hallam*s 
Middle Ages, 481. The contro- 
versy lies between the Saxon word 
«oc, which signifies a liberty, pri- 
vilege or franchise, especially one 



of jurisdiction, and the French 
word SOT, which signifies a plough- 
share. In favour of the former is 
ui^ed the beneficial nature of the 
tenure, and also the circumstance 
that socagers were, as now, bound 
to attend the court baron of the 
lord, to whose toe or right of jus- 
tice they belonged. In favour of 
the latter derivation is urged the 
nature of the employment, as well 
as the most usual condition of 
tenure of the lands of sockmen, 
who were principally engaged in 
agriculture. 
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Rent 



Relief 



Fealty. 
Suit of court. 
Aids. 



Superiority of 
socage tenure. 



Escuage. 



remained in the possession of their ancient Saxon pro- 
prietors (z). The owners of fee simple estates, held by 
this tenure, were not villeins or slaves, but freemen (a) ; 
hence the term free socage. No military service was 
due, as the condition of the enjoyment of the estates. 
Homage to the lord, the invariable incident to the mili- 
tary tenures (6), was not often required (c) ; but the ser- 
vices, if any, were usually of an agricultural nature : a 
fixed rent was sometimes reserved ; and in process of 
time the agricultural services appear to have been very 
generally commuted into such a rent. In all cases of 
annual rent, the relief paid by the heir, on the death of 
his ancestor, was fixed at one year's rent(d). Fre- 
quently no rent was due ; but the owners were simply 
bound to take, when required, the oath of fealty to the 
lord of whom they held («), to do suit at his court, if he 
had one, and to give him the customary aids for knight- 
ing his eldest son and marrying his eldest daughter (/). 
This tenure was accordingly more beneficial than the 
military tenures, by which fee simple estates, in most 
other lands in the kingdom, were held. True, the actual 
military service, in respect of lands, became gradually 
commuted for an escuage or money payment, assessed 
on the tenants by knight's service from time to time, 
first at the discretion of the crown, and afterwards by 
authority of parliament (g) ; and this commutation ap- 
pears to have generally prevailed, from so early a period 
as the time of Henry II. But the great superiority of 
the socage tenure was still felt in its fi-eedom firom the 



(2) 2 Hallam's Middle Ages, 
481. 

(a) Ibid.; 2 Black. Com. 60, 
61. 

(6) Co. Litt.65a, 67 b, n.(l). 

(c) Co. Litt. 86 a. 

{d) Litt. 8. 126 ; 2 Black. Com. 
87. 



(0 Litt. 88. 117, 118, 131. 

(/) Co. Litt. 91 a ; 9 Black. 
Com. 86. 

(g) 2 Hallam*8 Middle Ages, 
439, 440; 2 Black. Com. 74; 
Wright's Tenures, 131 ; Litt. 8. 
97 ; Co. Litt. 72 a. 
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burdens of wardship and marriage, and other exactions, 
imposed on the tenants of estates in fee held by the 
other tenures (A). The wardship and marriage of an 
infiBLnt tenant of an estate held in socage devolved on 
his nearest relation, (to whom the inheritance could not 
descend,) who was strictly accountable for the rents and 
profits (i). As the commerce and wealth of the country 
increased, and the middle classes began to feel their own 
power, the burdens of the other tenures became insup- 
portable ; and an opportunity was at last seized of throw- 
ing them off. Accordingly, at the restoration of King 
Charles II., an act of parliament was insisted on and stati2Car.ll. 
obtained, by which all tenures by knights' service, and °* ^^ 
the fruits and consequences of tenures in capite (j), were 
taken away ; and all tenures of estates of inheritance in 
the hands of private persons (except copyhold tenures) 
were turned into free and common socage; and the 
Bame were for ever discharged from homage, wardships, 
values and forfeitures of marriage, and other charges 
incident to tenure by knights' service, and from aids for 
marrying the lord's daughter and for making his son a 
knight (k). 

The right of wardship or guardianship of infant tenants Power for the 
having thus been taken away from the lords, the oppor- p*o{j,Ya ™^- 
tunity was embraced of giving to the father a right of dian to his 
appointing guardians to his children. It was accordingly ^ 
provided by the same act of parliament (/), that the father 
of any child under age and not married at the time of 
his death may, by deed executed in his lifetime, or by his 
will in the presence of two or more credible witnesses, 
in such manner and from time to time as he shall think 

(h) 2 Hallam's Middle Ages, The 12th Car. 11. ad. 1660, was 

481. the first year of his actual reign, 

(t) 2 Black. Com. 87, 88. (/) Stat. 12 Car. 11. c. 24, 8..8. 

(j) Co. LitL 108 a, n. (5). See Morgan v. HaUhell, 19 Beav. 

(k) Stat. 12 Car. 11. c. 24. 86. 
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fit, dispose of the custody and tuition of such child during 
such time as he shall remain under the age of one-and- 
twenty years, or any lesser time, to any person or per- 
sons in possession or remainder. And this power was 
given whether the child was bom at his father's decease 
or only in ventre sa mere at that time, and whether the 
father were within the age of one-and-twenty years or of 
full age. But it seems that the father, if under age, can- 
not now appoint a guardian by will; for the new Wills 
Act now enacts, that no will made by any person under 
the age of twenty-one years shall be valid (wi). In other 
respects, however, the father's right to appoint a guardian 
still continues as originally provided by the above-men- 
tioned statute of Charles II. The guardian so appointed 
has a right to receive the rents of the child's lands, for 
the use of the child, to whom, like a guardian in socage, 
he is accountable when the child comes of age. A 
guardian cannot be appointed by the mother of a child, 
or by any other relative than the father (w). 



Kent. 



Relief. 



Suit of court. 



Fealty. 



A rent is not now often paid in respect of the tenure 
of an estate in fee simple. When it is paid, it is usually 
called a quit rent{o)y and is almost always of a very 
trifling amount : the change in the value of money in 
modem times will account for this. The relief of one 
year's quit rent, payable by the heir on the death of 
his ancestor, in the case of a fixed quit rent, was not 
abolished by the statute of Charles, and such relief is 
accordingly still due(p). Suit of court also is still 
obligatory on tenants of estates in fee simple, held of 
any manor now existing (y). And the oath of fealty still 



(iw) Stat. 7 Will. IV. & 1 
Vict. c. 26, 8. 7 ; 1 Jarm. Wills, 
36, Isted.; 34, 2nd ed. 

(n) Ex parte Edwardtf 3 Atk. 
519; Back. Abr. tit. Guardian 
(A) 3. See also Mr. Hargrave's 



Notes to Co. Litt. 88 b. 

(a) 2 Black. Com. 43 ; Co. 
Litt. 85 a, n. (1). 

(p) Co. Litt. 85 a, n. (1) ; 
Scriv. Cop. 738. 

(q) Scriv. Cop. 736. 



OF THE TENUBE OF AN ESTATE IN FEE SIMPLE. 



107 



continues an incident of tenure, as well of an estate in 
fee simple, as of every other estate, down to a tenancy 
for a mere term of years ; but in practice it is seldom or 
never exacted (r). 

There is yet another incident of the tenure of estates Escheat, 
in fee simple ; an incident, which has existed from the 
earliest times, and is still occasionally productive of sub- 
stantial advantage to the lord. As the donor of an estate 
for life has a certain reversion on his tenant's death, and 
as the donor of an estate in tail has also a reversion ex- 
pectant on the decease of his tenant, and fidlure of his 
issue, but subject to be defeated by the proper bar, so 
the lord, of whom an estate in fee simple is held, pos- 
sesses, in respect of his lordship or seignory, a similar («), 
though more uncertain advantage, in his right of escheat; 
by which, if the estate happens to end, the lands revert 
to the lord, by whose ancestors or predecessors they 
were anciently granted to the tenant (0- When the tenant 
of an estate in fee simple dies, without having alienated 
his estate in his lifetime, or by his will (tt), and without 
leaving any heirs, either lineal or collateral, the lands in 
which he held his estate escheat (as it is called) to the 
lord of whom he held them. Bastardy is the most usual Bastardy, 
cause of the failure of heirs ; for a bastard is in law 
nullius filitis; and, being nobody's son, he can conse- 
quently have no brother or sister, or any other heir than 



(r) Co. Liu. 67 b, n. (2), 68 b, 
n. (5). 

($) Walk. Descent, p. 2 (pp. 
5, 6, 7, 4tb ed.) 

(0 2 Black. Com. 72 ; Scriv. 
Cop 757 et seq. 

(tt) Year Book, 49 Edw. III. 
c. 17; Co. Litt. 236 a, n. (1) ; 
Scriv. Cop. 762. But it may per- 
haps be doubted whether the new 



Wills Act (7 Will. IV. & 1 Vict 
c. 26, s. 3) extends to this case, 
and whether, therefore, in order 
to prevent an escheat, three wit- 
nesses should not attest the will 
as under the old law, which still 
subsists as to wills to which the 
new act does not extend (see 
sect. 2). 
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Attainder. 



an heir of his body(t7); nor can his descendants have 
any heirs, but such as are also descended from hini« If 
such a person, therefore, were to purchase lands, that is, 
to acquire an estate in fee simple in them, and were to 
die possessed of them without having made a will (tr), 
and without leaving any issue, the lands would escheat 
to the lord of the fee, for want of heirs. Again, when 
sentence of death is pronounced on a person convicted 
of high treason or murder, or of abetting, procuring, or 
counselling the same (a:), his blood is said to be attainted 
or corrupted, and loses its inheritable quality. In cases 
of high treason, the crown becomes entitled by forfeiture 
to the lands of the traitor (y); but in the other cases the 
lord, of whom the estate was held, becomes entitled by 
escheat to the lands, after the death of the attainted 
person (2r); subject, however, to the Queen's right of 
possession for a year and a day, and of committing 
waste, called the Queen's year, day and waste, — a right 
now usually compounded for (a). The crown most fre- 
quently obtains the lands escheated in consequence of 
the before-mentioned rule, that the crown was the 
original proprietor of all the lands in the kingdom (&). 
But if there should be any lord of a manor, or other 
person, who could prove that the estate so terminated 
was held of him, he, and not the crown, would be en- 



(v) Co. Litt. 3b; 2 Black. 
Com. 347; Bac. Abr. tit. Bas- 
tardy (B). 

(to) See ante, p. 107, n. (ti). 

(jt) Stat. 54 Geo. III. c. 145; 
9 Geo. IV. c. 31, s. 2. 

(y) Stat. 26 Hen. VIII. c. 13, 
8. 5;5&6£dw.VI. ell, 8.9; 
39 Geo. III. c. 93 ; 4 Black. 
Com. 381. 

(z) 2 Black. Com. 245; 4 
Black. Com. 380, 381; Swin- 
burne, part 2, sect. 13 ; Bac. Abr. 



tit. Wills and TestamenU (B). 

(a) 4 Black. Com. 385. 

{b) Lands escheated or for- 
feited to the Crown are frequently 
restored to the families of the 
persons to whom such lands be- 
longed pursuant to stat. 39 & 40 
Geo. III. c. 88, 8. 12, explained 
and amended by stats. 47 Geo. III. 
sess. 2, c. 24, and 59 Geo. III. 
c. 94, and extended to forfeited 
leaseholds by stat. 6 Geo* IV. 
c. 17. 
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titled. In former timeSy there were many such mesne or 
intermediate lords; every baron, according to the feudal 
system, had his tenants, and they again had theirs. The 
cdienation of lands appears, indeed, as we have seen (c), 
to have most generally, if not universally, proceeded on 
this system of subinfeudation. But now, the fruits and 
mcidents of tenure of estates in fee simple are so few 
and rare, that many such estates are considered as held 
directly of the crown, for want of proof as to who is the 
intermediate lord; and the difficulty of proof is increased 
by the fact before mentioned, that, since the statute of 
Quia emptores, passed in the reign of Edward I.(<2), it 
has not been lawful to create a tenure of an estate in fee 
simple ; so that every lordship or seignory of an estate 
in fee simple bears date at least as far back as that 
reign : to this rule the few seignories, which may have 
been subsequently created by the king's tenants in 
capite, form the only exception (e), 

A small occasional quit rent, with its accompanying 
relief, — suit of the Court Baron, if any such exists, — an 
oath of fealty never exacted, — and a right of escheat 
seldom accruing,— are now, it appears, therefore, the or- 
dinary incidents of the tenure of an estate in fee simple. 
There are, however, a few varieties in this tenure which 
are worth mentioning; they respect either the persons to 
whom the estate was originally granted, or the places in 
which the lands holden are situate. And, first, respect- 
ing the persons : The ancient tenure of grand serjeanty Grand ser- 
was where a man held his lands of the king by services J®*"^* 
to be done in his own proper person to the king, as, to 
carry the banner of the king, or his lance, or to be his 

(r) Ante, pp. 37, 57. person upon any trust, or by way 

{d) 18 Edw. I. c. 1 ; ante, of mortgage, are exempted from 

pp. 59, 100. escheat. This act repeals a former 

(e) By a recent stotute, 13 & 14 statute, 4 &: 5 Will. IV. c. 23, to 

Vict. c. 60, lands vested in any the same effect. 
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marshal, or to carry his sword before him at his corona- 
tion, or to do other like services {f) : when, by the sta- 
tute of Charles II. {g)y this tenure, with the others, was 
turned into free and common socage, the honorary ser- 
vices above described were expressly retained. The 
Petit ser- ancient tenure of petit serjeanty was where a man held 
jeanty. jjjg ij^j ^f ^g king, " to yield him yearly a bow, or a 

sword, or a dagger, or a knife, or a lance, or a paire of 
gloves of maile, or a paire of gilt spurs, or an arrow, or 
divers arrowes, or to yield such other small things be- 
longing to warre*' (A) : this was but socage in effect (t), 
because such a tenant was not to do any personal ser- 
vice, but to render and pay yearly certain things to the 
king. This tenure therefore still remains unaffected by 
the statute of Charles 11. 

Next, as to such varieties of tenure as relate to 

places : — These are principally the tenures of gavelkind, 

borough-English, and ancient demesne. The tenure of 

Oarelkind. gavelkind, or, as it has been more correctly styled (A), 

socage tenure, subject to the custom of gavelkind, pre- 
vails chiefly in the county of Kent, in which county all 
estates of inheritance in land (Z) are presumed to be 
holden by this tenure until the contrary is shown (wi). 
The most remarkable feature of this kind of tenure is 
the descent of the estate, in case of intestacy, not to the 
eldest son, but to all the sons in equal shares (n), and 
so to brothers and other collateral relations, on failure 
of nearer heirs (o). It is also a remarkable peculiarity 

(/) Litt. 8. 153. 8. 265 ; Robinson on Gavelkind, 

(g) 12 Car. II. c. 24; ante, 51, 94 (64, 119, 3rd ed.) 

P* 105. (m) Robin8on on Gavelkindi 

(A) Litt. 8. 159. 44 (54, 3rd ed.) 
(i) Litt. 8. 160; 2 Black. Com. (n) Every 8on i8 a8 great a 

SL gentleman as the eldest son is; 

{k) Third Report of Real Pro- Litt. s. 210. 

perty Commissioners, p. 7. (o) Rob. Gav. 92 ; 3rd Rep. of 

(/) Including estates tail, Litt. Real Property Commissioners, p. 
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of this custom^ that every tenant of an estate of freehold 
(except of course an estate tail) is able, at the early age 
of fifteen years, to dispose of his estate by feoffment (p), 
the ancient method of conveyance to be hereafter ex- 
plained. There is also no escheat of gavelkind lands 
upon a conviction of murder (9); and some other pecu- 
liarities of less importance belong to this tenure (r). The 
custom of gavelkind is generally supposed to have been 
a part of the ancient Saxon law, preserved by the strug- 
gles of the men of Kent at the time of the Norman con- 
quest; and it is still held in high esteem by the inha- 
bitantSy so that ivhilst some lands in the county, having 
been originally held by knights' service, are not within 
the custom («), and others have been disgavelled, or 
freed from the custom, by various acts of parliament (t\ 
any attempt entirely to extinguish the pecidiarities of 
this tenure has uniformly been resisted (u). There are 
a few places, in other parts of the kingdom, where the 
course of descent follows the custom of gavelkind (x) ; 
but it may be doubted whether the tenure of gavelkind, 



9; Crump d. WooUey v. Norwood^ 
7 Taunt 362 ; in opposition to 
Bac. Abr. tit Descent (D), citing 
Co. Litt 140 a. 

(p) Rob. Gav. 193 (248, 3rd 
ed.), 217 (277, 3rd ed.) ; 2 Black. 
Com. 84 ; Sandys* Consuetudines 
Kancis, p. 165. See stat. 8 & 9 
Vict c 106, s. 3. 

(9) Rob. Gav. 226 (228, 3rd 
ed.) 

(r) The husband is tenant by 
courtesy of a moiety only of his 
deceased wife's land, until he 
marries again, whether there were 
issue bom alive or not; the widow 
also is dowable of a moiety instead 
of a third, and during widowhood 
and chastity only : estates in fee 



simple were devisable by will, 
before the statute was passed, 
empowering the devise of such 
estates ; and some other ancient 
privileges, now obsolete, were at- 
tached to this tenure. See Robin- 
son on Gavelkind, passim ; 3rd 
Report of Real Property Com- 
missioners, p. 9. 

(s) Rob. Gav. 46 (57, 3rd ed.) 

(0 See Rob. Gav. 75 (94, 3rd 
ed.) 

(u) An express saving of the 
custom of gavelkind is inserted in 
the act for the commutation of 
certain manorial rights, &c. Stat. 
4 & 5 Vict c. 35, s. 80. 

(jr) Kitchen cm Courts, 200; 
Co. Litt 140 a. 
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Borough. 
Engliih. 



Ancient de- 
mesne. 



with all its accompanying peculiarities, is to be found 
elsewhere than in the county of Kent (y). 

Tenure subject to the custom of borough-English pre* 
vails in several cities and ancient boroughs, and districts 
adjoining to them ; the tenure is socage, but, according 
to the custom, the estate descends to the youngest son, 
in exclusion of all the other children (z). The custom 
does not in general extend to collateral relations; but 
by special custom it may, so as to admit the youngest 
brother y instead of the eldest (a). Estates, as well in tail 
as in fee simple, descend according to this custom (b). 

The tenure of ancient demesne exists in those manors, 
and in those only, which belonged to the crown in the 
reigns of Edward the Confessor and William the Con- 
queror, and in Domesday Book are denominated Terrce 
Regis JSdwardi, or Terra Regis (c). The tenants are 
freeholders (d), and possess certain ancient immunities, 
the chief of which is a right to sue and be sued only in 
their lord's court. Before the abolition of fines and re- 
coveries, these proceedings, being judicial in their nature, 
could only take place, as to lands in ancient demesne, 
in the lord's court ; but, as the nature of the tenure was 
not always known, much inconvenience frequently arose 
from the proceedings being taken by mistake in the usual 
Court of Common Pleas at Westminster ; and these mis- 
takes have given to the tenure a prominence in practice 



(y) See Bao. Abr. tit. Gavel- 
kind (B) 3. 

{z) Lltt. 8. 165 ; 2 Black. Com. 
S3. 

(a) Comyn's Digest, tit. Bo- 
rough-English ; Watk. Descents, 
89 (94, 4th ed.) See Rider ?. 
Wood, 1 Kay & Johns. 644. 

{b) Rob. Gav. 94 (120, 3rd 
edit.) 



(c) 2 Scriv. Cop. 687. 

{d) The accoun t given by Black- 
stone of this tenure as altogether 
copyhold (2 Black. Com. 100) 
appears to be erroneous, though 
no doubt there are copyholds of 
some of the lands of such manors. 
3rd Rep. of Real Property Com- 
missioners, p. 13 ; 2 Scriv. Cop. 
691. 
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which it would not otherwise have possessed. Such 
mistakes, however, have been corrected, as far as pos- 
sible, by the recent act for the aboUtion of fines and 
recoveries (e) ; and for the future, the substitution of a 
simple deed, in the place of those assurances, renders 
such mistakes impossible. So that this peculiar kind 
of socage tenure now possesses but little practical im- 
portance. 

So much then for the tenure of free and common 
socage, with its incidents and varieties. There is yet 
another kind of ancient tenure still subsisting, namely, 
the tenure o{ frankalmoign^ or free alms, already men- Frankalmoign, 
tioned (/), by which the lands of the church are for the 
most part held. This tenure is expressly excepted from 
the statute 12 Car. II. c. 24, by which the other ancient 
tenures were destroyed. It has no peculiar incidents, 
the tenants not being bound even to do fealty to the lords, 
because, as Littleton says(^), the prayers and other 
divine services of the tenants are better for the lords 
than any doing of fealty. As the church is a body 
having perpetual existence, there is moreover no chance 
of any escheat. This tenure is therefore a very near 
practical approach to that absolute dominion on the part 
of the tenant, which yet in theory the law never allows. 

(e) Stat. 3 & 4 Will. 4, c. 74, (g) Litt. 8. 135 ; Co. Litt. 

SB. 4, 5, 6. 67 b. 

(/) Ante, p. 36. 
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CHAPTER VI. 



The four uni- 
ties of joint 
tenancy. 



Joint tenants 
for life. 



Joint tenants 
in tail. 



OP JOINT TENANTS AND TENANTS IN COMMON. 

A GIFT of lands to two or more persons in joint tenancy 
is such a gift as imparts to them, with respect to all 
other persons than themselyes, the properties of one 
single owner. As between themselves, they must, of 
course, have separate rights ; but such rights are equal 
in every respect, it not being possible for one of them 
to have a greater interest than another in the subject of 
the tenancy. A joint tenancy is accordingly said to he 
distinguished by unity of possession, unity of interest, 
unity of title, and unity of the time of the commence- 
ment of such title (a). Any estate may be held in joint 
tenancy ; thus, if lands be given simply to A. and B. 
without further words, they will become at once joint 
tenants for life (ft). Being regarded, with respect to 
other persons, as but one individual, their estates will 
necessarily continue so long as the longer liver of them 
exists. While they both live, as they must have several 
rights between themselves, A. will be entitled to one 
moiety of the rents and profits of the land, and B. to the 
other ; but after the decease of either of them, the sur- 
vivor will be entitled to the whole during the residue of 
his life. So, if lands be given to A. and B., and the 
heirs of their two bodies; here, if A. and B. be persons 
who may possibly intermarry, they will have an estate 
in special tail, descendible only to the heirs of their two 
bodies (c) : so long as they both live, they will be entitled 



(a) 2 Black. Com. 180. 

(b) Litt 8. 283; Com. Dig. 
tit Estates (K 1) , see ante, p. 17. 



(c) Co. Litt. 20 b, 25 b; Bac 
Abr. tit. Joint TenanU (G). 
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to the rents and profits in equal shares; after the de* 
cease of either, the survivor will be entitled for life to 
the whole; and, on the decease of such survivor, the heir 
of their bodies, in case they should have intermarried, 
will succeed by descent, in the same manner as if both 
A. and B. had been but one ancestor. If, however, A. 
and B. be persons who cannot at any time lawfully 
intermarry, as, if they be brother and sister, or both 
males, or both females, a gift to them and the heirs of 
their two bodies will receive a somewhat different con- 
struction. So long as it is possible for a unity of interest 
to continue, the law will carry it into effect : A. and B. 
will accordingly be regarded as one person, and will be 
entitled jointly during their lives. While they both live, 
their rights will be equal ; and, on the death of either, 
the survivor will take the whole, so long as he may live. 
But, as they cannot intermarry, it is not possible that 
any one person should be heir of both their bodies : on 
the decease of the survivor, the law, therefore, in order 
to conform as nearly as possible to the manifest intent, 
that the heir of the body of each of them should inherit, 
is obliged to sever the tenancy, and divide the inherit- 
ance between the heir of the body of A., and the heir of 
the body of B. Each heir will accordingly be entitled 
to a moiety of the rents and profits, as tenant in tail of 
such moiety. The heirs will now hold in a manner de- 
nominated tenancy in common; instead of both having 
the whole, each will have an undivided half, and no 
further right of survivorship will remain (rf ). 

An estate in fee simple may also be given to two or Joint tenants 
more persons as joint tenants. The unity of this kind *" 
of tenure is remarkably shown by the words which are 
made use of to create a joint tenancy in fee simple. The 
lands intended to be given to joint tenants in fee simple 

(J) Litt. s. 283. See Re Tiverton Market Act, 20 Beav. 374. 

l2 
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are limited to them and their heirSf or to them^ their 
heirs and assigns {e\ although the heirs of one of them 
only will succeed to the inheritance^ provided the joint 
tenancy be allowed to continue : thus, if lands be given 
to A., B. and C. and their heirs, A.y B. and C. will to- 
gether be regarded as one person ; and^ when they are 
all dead, but not before, the lands will descend to the 
heirs of the artificial person (so to speak) named in the 
gift. The survivor of the three who together compose 
the tenant, will, after the decease of his companions, 
become entitled to the whole lands (/). While they all 
lived each had the whole ; when any die, the survivors 
or survivor can have no more. The heir of the survivor 
is, therefore, the person who alone will be entitled to 
inherit, to the entire exclusion of the heirs of those who 
may have previously died (ff). A joint tenancy in fee 
simple is far more usual than a joint tenancy for life or 
TruBtees are in tail. Its principal use in practice is for the purpose 
foint^tenwfta. ^^ vesting estates in trustees (A), who are invariably 

made joint tenants. On the decease of one of them, 
the whole estate then vests at once in the survivors or 
survivor of them, without devolving on the heir at law 
of the deceased trustee, and without being affected by 
any disposition which he may have made by his will ; 
for joint tenants are incapable of devising their respec- 
tive shares by will (i) ; they are not regarded as having 
any separate interests, except as between or amongst 
themselves, whilst two or more of them are living. Trus- 
tees, therefore, whose only interest is that of the persons 
for whom they hold in trust, are properly made joint 
tenants ; and so long as any one of them is living, so long 
will every other person be excluded from the legal pos- 
session of the lands to which the trust extends. But 

(e) Bac.Abr. tit. Joint Tenants (h) See post, the chapter on 

(A); Co. Litt. 184 a. Uses and Trusts. 

(/) Litt. s. 280. (i) Litt. s. 287 ; Perk. s. 500. 
(g) Litt ubi mp. 
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on the decease of the sxirviying trustee, the lands will 
devolve on the devisee under his will, or on his heir at 
law, who will remain trustee till the lands are conveyed 
to some other trustee duly appointed. 

As joint tenants together compose but one owner, it 
follows, as we have already observed, that the estate of 
each must arise at the same time (A) ; so that if A. and 
B. are to be joint tenants of lands, A. cannot take his 
share first, and then B. come in after him. To this rule, Exception to 
however, an exception has been made in favour of con- """^ **™®' 
veyances taking effect by virtue of the Statute of Uses, 
to be hereafter explained; for it has been held that joint 
tenants under this statute may take their shares at dif- 
ferent times (Z) ; and the exception appears also to ex- 
tend to estates created by will (m), A further conse- 
quence of the unity of joint tenants is seen in the fact, 
that if one of them should wish to dispose of his interest 
in &vour of any of his companions, he may not make 
use of any mode of disposition operating merely as a 
conveyance of lands from one stranger to another. The 
legal possession or seisin of the whole of the lands be- 
longs to each one of the joint tenants of an estate of 
freehold ; no deUvery can, therefore, be made to him of 
that which he already has. The proper form of assur- A re!ease is 
ance between joint tenants is, accordingly, a release by fornTof wiur- 
deed (n), and this release operates rather as an extin- fnc« between 
guishment of right than as a conveyance ; for the whole 
estate is already supposed to be vested in each joint 



(Ar) Co. Litt. 188a; 2 Black. 
Com. 181. 

(/) 13 Rep. 56 ; PoUexf. 373 ; 
Bac Abr. tit. Joint Tenants (D) ; 
Gilb. Uses and TrusU, 71 (135, 
n. 10, 3rd ed.) 

(m) 2 Jar man on Wills, 161, 
1st ed.; 209, 2nd ed. ; Oatei d. 
Hatterley v. Jackson, 2 Strange, 



1172 ; Feanie, Cont. Rem. 313; 
Bridge v. Yates, 12 Sim. 645 ; 
Kenworthy v. Ward, 1 1 Hare, 196. 
(n) Co. Litt. 169 a; Bac. Abr. 
tit. Joint Tenants (1) 3, 2; 2 
Prest. Abst. 61. But a grant 
would operate as a release ; CArs- 
ter V. Willan, 2 Wms. Saund. 
96 a. 
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tenant, as well as his own proportion. And in the Nor- 
man French, with which our law abounds, two persons 
holding land in joint tenancy are said to be seised fer 
mie et per tauHp), 



A joint te- 
nancy may be 
■evered. 



Tenants in 
oomnion* 



The incidents of a joint tenancy, above referred to, 
last only so long as the joint tenancy exists. It is in 
the power of any one of the joint tenants to sever the 
tenancy; for each joint tenant possesses an absolute 
power to dispose, in his lifetime, of his own share of the 
lands, by which means he destroys the joint tenancy (p). 
Thus, if there be three joint tenants of lands in fee 
simple, any one of them may, by any of the usual modes 
of alienation, dispose during his lifetime, though not by 
will, of an equal undivided third part of the whole in- 
heritance. But should he die without having made such 
disposition, each one of the remaining two will have a 
similar right in his lifetime to dispose of an undivided 
moiety of the whole. From the moment of severance, 
the unity of interest and title is destroyed, and nothing 
is left but the unity of possession ; the share which has 
been disposed of is at once discharged irom the rights 
and incidents of joint tenancy, and becomes the subject 
of a tenancy in common. Thus, if there be three joint 
tenants, and any one of them should exercise his power 
of disposition in favour of a stranger, such stranger will 
then hold one undivided third part of the lands, as 
tenant in common with the remaining two. 

Tenants in common are such as have a unity of pos- 
session, but a distinct and several title to their shares {q). 
The shares in which tenants in common hold are by no 
means necessarily equal. Thus, one tenant in common 
may be entitled to one-third, or one-fifth, or any other 



(o) Litt. 8. 288. 
(p) Co. Litt. 186 a. 



(q) Litt. 8. 292 ; 2 Black. Com. 
191. 
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proportion of the profits of the land, and the other 
tenant or tenants in common to the residue. So, one 
tenant in common may have but a life or other limited 
interest in his share^ another may be seised in fee of his, 
and the owners of another undivided share may be joint 
tenants as between themselves, whilst as to the others 
they are tenants in common. Between a joint tenancy 
and tenancy in common, the only similarity that exists 
is therefore the unity of possession. A tenant in com- 
mon is, as to his own undivided share, precisely in the 
position of the owner of an entire and separate estate. 

When the rights of parties are distinct, that is, for 
instance, when they are not all trustees for one and the 
same purpose, both a joint tenancy and a tenancy in 
common are inconvenient methods for the enjoyment of 
property. Of the two, a tenancy in common is no doubt 
preferable ; inasmuch as a certain possession of a given 
share is preferable to a similar chance of getting or 
losing the- whole, according as the tenant may or may 
not survive his companions. But the enjoyment of 
lands in severalty (r) is far more beneficial than either 
of the above modes. Accordingly it is in the power of 
any joint tenant or tenant in common to compel his 
companions to effect a partition between themselves, 
according to the value of their shares. This partition Partition, 
was formerly enforced by a writ of partition, granted by 
virtue of statutes passed in the reign of Henry VIII. («). 
Before this reign, as joint tenants and tenants in com- 
mon always become such by their own act and agree- 
ment, they were without any remedy, unless they all 
agreed to the partition; whereas we have seen(0 that 
co-parceners, who become entitled by act of law, could 
always compel partition. In modem times, the Court 

(r) Ante, p. 87. Henry VIII. c. 32. 

(f) 31 Henry VIII. c. 1 ; 32 (0 Ante, p. 86. 
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Partition by 
inclosure com- 
missionen. 



of Chancery has been found to be the moftt convenient 
instrument for compelling the partition of estates (v) ; 
and by a recent statute {x\ the old writ of partition, 
which had already become obsolete, was abolished. 
Whether the partition be effected through the agency of 
the Court of Chancery, or by the mere private agree- 
ment of the parties, mutual conveyances of their re* 
spective undivided shares must be made, in order to 
carry the partition into complete effect (y). With re- 
spect to joiut tenants, these conveyances ought, as we 
have seen, to be in the form of releases ; but tenants in 
common, having separate titles, must make mutual con- 
veyances, as between strangers ; and by a recent statute 
it is provided, that a partition shall be void at law, un- 
less made by deed {z). If any of the parties entitled 
should be infants under age, lunatic or of unsound mind, 
and consequently unable to execute a conveyance, the 
Court of Chancery has now power to cany out its own 
decree for a partition by making an order, which will 
vest their shares in such persons as the coui:t shall di- 
rect (a). Another very convenient mode of effecting a 
partition is, by application to the inclosure commis- 
sioners for England and Wales, who are empowered by 
recent acts of parliament to make orders under their 
hands and seal for the partition and exchange of lands 
and other hereditaments, which orders are effectual 
without any further conveyance or release (J). 



(ti) See Manners v. Charles- 
worth, 1 Mylne & Keen, 330. 

(jf) Stat. 3 & 4 Will. IV. c. 
27, B. 36. 

(y) Attorney' General v. Hor 
milton, 1 Madd. 214. 

(«) Stat. 8 & 9 Vict. c. 106, 
8. 3, repealing stat. 7 & 8 Vict. 
c. 76, 8. 3, to the 8ame effect. 

(a) Stat. 13 & 14 Vict. c. 60, 



88. 3, 7, 30. 

(6) Stat8. 8 & 9 Vict. c. 118, 
88. 147, 150 ; 9 & 10 Vict. c. 70, 
88. 9, 10, 11; 10 & 11 Vict. c. 
111,88.4,6; 11 & 12 Vict a 99, 
8. 13; 12 & 13 Vict. c. 83, 88. 7, 
11; 15&16 Vict. c. 79, 88.31, 
32; 17 & 18 Vict. c. 97, 8. 5; 20 
& 21 Vict c. 31, 88. 1—11 ; 21 & 
22 Vict. c. 53. 
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CHAPTER VIL 



OF A FEOFFMENT. 



Having now considered the most usual freehold estates 
which are holden in lands, and the varieties of holding 
arising from joint tenancies and tenancies in common, 
we proceed to the means to be employed for the transfer 
of these estates from one person to another. And here 
we must premise that, by recent enactments (a), the con- 
veyance of estates has been rendered, for the future, a 
matter independent of that historical learning which was 
formerly necessary. But, as the means formerly neces- 
sary for the conveyance of freeholds depend on princi- 
ples, which still continue to exert their influence through- 
out the whole system of real property law, these means 
of conveyance and their principles must yet continue 
objects of the early attention of every student : of these 
means the most ancient is a feoffment with livery of Feoffment with 
seisin (i), which accordingly forms the subject of our ^^ ■ewm. 
present chapter. 

The feudal doctrine explained in the fifth chapter, that 
all estates in land are holden of some lord, necessarily 
implies that all lands must always have some feudal 
holder or tenant. This feudal tenant is the freeholder, 
or holder of the freehold \ he has the feudal possession, 
called the seisin (c), and so long as he is seised^ nobody Seisin, 
else can be. The freehold is said to be in him, and till 
it is taken out of him and given to some other, the land 

(a) Stat. 8 & 9 Vict. c. 106, (c) Co. Litt. 153 a; Watkins 
repealing stat. 7 & 8 Vict. c. 76. on Descents, 108 (113, 4th ed.) 

(b) 2 Black. Com. 310. 
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itself is regarded as in his custody or possession. Now 
this legal possession of lands— this seisin of the free- 
hold — ^is a matter of great importance, and much for- 
merly depended upon its proper transfer from one person 
to another; thus we have seen that, before the recent 
act for the amendment of the law of inheritance, seisin 
must have been acquired by every heir before he could 
himself become the stock of descent (rf). The transfer 
or delivery of the seisin, though it accompanies the 
transfer of the estate of the holder of the seisin, is yet 
^ ' not the same thing as the transfer of his estate. For 
a tenant merely for life is as much a feudal holder, and 
consequently as much in possession, or seised, of the 
freehold, as a tenant in fee simple can be. If, therefore, 
a person seised of an estate in fee simple were to grant 
a lease to another for his life, the lessee must necessarily 
have the whole seisin given up to him, although he 
would not acquire the whole estate of his lessor; for an 
estate for life is manifestly a less estate than an estate 
in fee simple. In ancient times, however, possession was 
the great point, and, until recently (e), the conveyance of 
an estate of freehold was of quite a distinct character 
from such assurances as were made use of when it was 
not intended to affect the freehold or feudal possession. 
For instance, we have seen that a tenant for a term of 
years is regarded in law as having merely a chattel in- 
terest (/) ; he has not the feudal possession or freehold 
in himself, but his possession, like that of a bailiff or 
servant, is the possession of his landlord. The conse- 
quence is, that any expressions in a deed, from which 
an intention can be gathered to grant the occupation of 
land for a certain time, have always been sufficient for 
a lease for a term of years however long {g) ; but a lease 

(rf) Ante, pp. 83, 84. (/) Ante, p. 8. 

(e) Stat. 8 & 9 Vict. c. 106, (g) Bac. Abr. tit. Leases and 

repealing stat. 7 & 8 Vict. c. 76. Terms for Years (K). 
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for a single life, which transfers the freehold, has hitherto 
required technical language to give it effect. 

A feoffment with livery of seisin was then nothing Livery in deed, 
more than a gift of an estate in the land with livery y that 
isy delivery of the seisin or feudal possession (A) ; this 
livery of seisin was said to be of two kinds, a livery in 
deed and a livery in law. Livery in deed was performed 
" by delivery of the ring or haspe of the doore, or by a 
branch or.twigge of a tree, or by a turfe of land, and 
with these or the like words, the feoffor and feoffee, both 
holding the deed of feoffment and the ring of the doore, 
haspe, branch, twigge or turfe, and the feoffor saying, 
' Here I deliver you seisin and possession of this house, 
in the name of all the lands and tenements contained in 
this deed according to the forme and effect of this deed,' 
or by words without any ceremony or act, as the feoffor 
being at the house doore, or within the house, ' Here I 
deliver you seisin and possession of this house, in the 
name of seisin and possession of all the lands and tene- 
ments contained in this deed'"(i). The feoffee then, 
if it were a house, entered alone, shut the door, then 
opened it, and let in the others (A). In performing this 
ceremony, it was requisite that all persons who had any 
estate or possession in the house or land, of which seisin 
was delivered, should either join in or consent to making 
the livery, or be absent from the premises ; for the ob- 
ject was to give the entire and undisputed possession to 
the feoffee (/). If the feoffment was made of different 
lands lying scattered in one and the same county, livery 
of seisin of any parcel, in the name of the rest, was 
sufficient for all, if aU were in the complete possession 
of the same feoffor ; but if they were in several coun- 

(A) Co. Liu. 271 b, n. (1). (J) Shep. Touch. 213 ; Doe d. 

(i) Co. Litt. 48 a. Reed v. Taylor, 5 Barn. & Adol. 

{k) 2 Black. Com. 315 ; 2 575. 
Sand. Uses, 4. 
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ties, there must have been as many liveries as there were 
counties (m). For if the title to these lands should come 
to be disputed^ there must have been as many trials as 
there were counties ; and the jury of one county are not 
considered judges of the notoriety of a fact in another(R). 
^ Livery in law. Livery in law was not made an the land, but in sight of 

it only, the feoffor saying to the feoffee, ** I give you 
yonder land, enter and take possession." If the feoffee 
entered accordingly in the lifetime of the feoffor, this 
was a good feoffment; but if either the feoffor or feoffee 
died before entry, the Uvery was void (o). This livery 
was good, although the land lay in another county (p) ; 
but it required always to be made between the parties 
themselves, and could not be deputed to an attorney, as 
Tbe word give might livery in deed (7). The word give vras the apt 
*® "■ and technical term to be employed in a feoffment (r) ; 

its use arose in those times when gifts from feudal lords 
to their tenants were the conveyances principally em- 
ployed. 

The esute In addition to the livery of seisin, it was also neces* 

taken must be ^^^y ^Yi2Lt the estate which the feoffee was to take should 

marked out, or •' 

Umited. be marked out, whether for his own life or for that of 

another person, or in tail, or in fee simple, or otherwise. 
This marking out of the estate is as necessary now as 
formerly, and it is called limiting the estate. If the 
feudal holding is transferred, the estate must necessarily 
be an estate of freehold ; it cannot be an estate at vrill, 
or for a fixed term of years merely. Thus the land may 

(m) Litt. 8.61. But a manor, (n) Co. Litt 50 a; 2 Black. 

the site of which extended into Com. 315. 

two counties, appears to have been (0) Co. Litt 48 b; 2 Black, 

an exception to this rule; for it Com. 316. 

was but as one thing for the pur- (p) Co. Litt. 48 b. 

pose of a feoffment; Perkins, sect. (q) Co. Litt 52 b. 

227. See, however, Hale's M.S., (r) Co. Litt 9 a ; 2 Black. 

Co. Litt 50 a, n. (2). Com. 310. 
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be given to the feoffee to hold to himself simply ; and 
the estate so limited is, as we have seen («). but an estate An estate for 
for his life (t)j and the feoffee is then generally called a ' 
lessee for. his life; though when a mere life interest is 
intended to be limited, the land is usually expressly 
given to hold to the lessee '^ during the term of his na- 
tural life" (k). If the land be given to the feoffee and 
the heirs of his body, he has an estate tail, and is called 
a donee in tail(ar). And in order to confer an estate An estate tail 
tail, it is necessary (except in a will, where greater in- 
dulgence is allowed) that words of procreation, such as 
heirs of his body, ^ould be made use of; for a gift of 
lands to a man and his heirs male is an estate in fee 
simple, and not in fee tail, there being no words of pro- 
creation to ascertain the body out of which they shall 
issue (y) ; and an estate in lands descendible to collateral 
male heirs only, in entire exclusion of females, is un- 
known to the English law (z). If the land be given to » 
hold to the feoffee and his heirs, he has an estate in fee An estate in 
simple, the largest estate which the law allows. In ^®® *i™P>«- 
every conveyance (except by will) of an estate of in- 
heritance, whether in fee tail or in fee simple, the word The word heirt 
heirs is necessary to be used as a word of limitation to ^ ^ "■•^ 
mark out the estate. Thus if a grant be made to a man 
and his seed, or to a man and his offspring, or to a man 
and the issue of his body, all these are insufficient to 
confer an estate tail, and only give an estate for life for 
want of the word heirs (a) ; so if a man purchase Jands 
to have and to hold to him for ever, or to him and his 

(s) Ante, p. 18. (z) But a grant of arms by the 

{t) Litt 8. 1 ; Co. Litt. 42 a. crown to a man and his heirs male, 

(t<) Ante, p. 22. without saying *< of the body," is 

(jr) Litt. s. 57 ; ante, p. 34. good, and they will descend to 

(y) Litt. s. 31 ; Co. Litt. 27 a ; his heirs male, lineal or collateral. 

2 Black. Com. 115; Doe d. Co. Litt. 27 a. 

Brune y. Martyn^ 8 Barn. & (a) Co. Litt. 20b; 2 Black. 

Cress. 497. Com. 115. 
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assigns for ever^ he will have but an estate for his life^ 
and not a fee simple (b). Before alienation was per- 
mittedi the heirs of the tenant were the only persons, 
besides himself, who could enjoy the estate ; and if they 
were not mentioned, the tenant could not hold longer 
than for his own life (c) ; hence the necessity of the word 
heirs to create an estate in fee tail or fee simple. At 
the present day, the free transfer of estates in fee simple 
is universally allowed ; but this liberty, as we have 
seen (d), is now given by the law, and not by the par- 
ticular words by which an estate may happen to be 
created. So that, though conveyances of estates in fee 
simple are usually made to hold to the purchaser, his 
heirs and assigns for ever , yet the word ?ieirs alone gives 
him a fee simple, of which the law enables him to dis- 
pose ; and the remaining words, and assigns for ever, 
have at the present day no conveyancing virtue at all ; 
but are merely declaratory of that power of alienation 
which the purchaser would possess without them. 

The formal delivery of the seisin or feudal possession, 
which always took place in a feoffment, rendered it, till 
recently, an assurance of great power; so that, if a 
person should have made a feoffment to another of an 
estate in fee simple, or of any other estate, not war- 
ranted by his own interest in the lands, such a feoff- 
ment would have operated by lorong, as it is said, and 
woul4 have conferred on the feoffee the whole estate 
limited by the feoffment along with the seisin actually 
delivered. Thus if a tenant for his own life should 
tenant for life, jj^ye made a feoffment of the lands for an estate in fee 

simple, the feoffee would not merely have acquired an 
estate for the life of the feoffor, but would have become 
seised of an estate in fee simple by wrong ; accordingly, 



A feoffment 
might have 
created an 
estate by 
wrong. 



Feoffment by 



(b) Litt. 8. 1 ; Co. Litt. 20 a. 
(r) Ante, pp. 17, 18. 



(rf) Ante, p. 40. 
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such a feo£fment by a tenant for life was regarded, as 
we have seen (e), as a cause of forfeiture to the person 
entitled in reversion; such a feoffment being in fact a 
conveyance of his reversion, without his consent, to 
another person. In the same manner, feofiments made By idiots and 
by idiots and lunatics appear to have been only voidable ^"^^^^^s- 
and not absolutely void (/) ; whereas their conveyances 
made by any other means are void in toto ; for, if the 
seisin was actually delivered to a person, though by a 
lunatic or idiot, the accompanying estate must neces- 
sarily have passed to him, until he should have been 
deprived of it. Again, the formal delivery of the seisin By infants, of 
•in a feoflfment, appears to be the ground of the validity f^^^^^^^^^ 
of such a conveyance of gavelkind lands, by an infant 
of the age of fifteen years {g) ; although a conveyance 
of the same lands by the infant, made by any other 
means, would be voidable by him, on attaining his ma- 
jority (A). By the recent act to amend the law of real New enact- 
property (i), it is, however, now provided, that a feoff- "®"'* 
ment shall not have any tortious operation ; but a feoff- 
ment made under a custom by an infant is expressly 
recognized (A). 

Down to the time of King Henry VIII. nothing more 
was requisite to a valid feoffment than has been already 
mentioned. In the reign of this king, however, an act 
of parliament of great importance was passed, known 
by the name of the Statute of Uses (/)• And since this The Statute of 
statute, it has now become further requisite to a feoff- ^*®** 
ment, either that there should be a consideration for the a considera- 
gift, or that it should be expressed to be made, not t'on required, 
simply untOy but unto and to the iLse of the feoffee. The or the gift to 
manner in which this result has been brought about „ge'^J*ihe° ^* 

(e) Ante, p. 27. (i) Stat 8 & 9 Vict, c. 106, s. 4. 

(/) Ante, p. 62. (k) Sect. 3. 

(g) Ante, p. 111. (/) Stat. 27 Hen. VIII. c. 10. 
(A) Ante, p. 62. 
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by the Statute of Uses will be explained in the next 
chapter. 

Writing for- If proper words of gift were used in a feoffment, and 

^l^^ej!^^^' witnesses were present who could afterwards prove 

them, it mattered not, in ancient times, whether or not 
they were put into writing (m) ; though writing, from its 
greater certainty, was generally employed (n). There was 
this difference, however, between writing in those days, 
and writing in our own times. In our own times, almost 
every body can write ; in those days very few of the 
landed gentry of the country were so learned as to be 
able to sign their own names (o). Accordingly, on every 
important occasion, when a written document was re- 
quired, instead of signing their names, they affixed their 
seals ; and this writing, thus sealed, was delivered to the 
party for whose benefit it was intended. Writing was 
not then employed for every trivial purpose, but was a 
matter of some solemnity ; accordingly, it became a rule 
of law, that every writing under seal imported a con- 
sideration (/>) : — that is, that a step so solemn could not 
have been taken without some sufficient ground. This 
custom of sealing remained after the occasion for it had 
passed away, and writing had been generally introduced ; 
so that, in all legal transactions, a seal was affixed to the 
written document, and the writing so sealed was, when 
A deed. delivered, called a deed, in Latin facttim, a thing done ; 

and, for a long time after writii^ had come into common 
use, a written instrument, if unsealed, had in law no su- 
periority over mere words (q) ; nothing was in fact called 

(m) Bracton, lib. 2, fol. 11 b, (p) Plowden, 808 j 3 Barrows, 

par. 3, 33 b, par. 1 ; Co. Litt. 1639 ; 1 Fonblanque on Equity, 

48 b, 121 b, 143 a, 271 b, n. (1). 342 ; 2 Fonb. Eq. 26. 

(n) Madox'8 Form. Angl. Dia- {q) See Litt 88.250, 252; Co. 

Bert. p. 1. Litt. 9 a, 49 a, 121 b, 143 a, 

(o) 3 Kallam's Middle 'Ages, 169 a ; Rann v. Hughet, 7 T. 

329 ; 2 Black. Com. 305, 306. Rep. 350, n. 
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a writingy but a document under seal (r). And at the 
present day a deedy or a writing sealed and delivered (s\ 
still imports a consideration, and maintains in many re- 
« spects a superiority in law over a mere unsealed writing. 
In modem practice the kind of seal made use of is not 
regarded, and the mere placing of the finger on a seal 
already made, is held to be equivalent to sealing {t) ; and 
the words " I deliver this as my act and deed/' which 
are spoken at the same time, are held to be equivalent 
to delivery, even if the party keep the deed himself (2<). 
The sealing and delivery of a deed are termed the exe- 
cution of it. Occasionally a deed is delivered to a third Execution, 
person not a party to it, to be delivered up to the other 
party or parties, upon the performance of a condition, 
as the payment of money or the like. It is then said Escrow, 
to be delivered as an escrow or mere writing {scriptum) ; 
for it is not a perfect deed until delivered up on the per- 
formance of the condition ; but when so delivered up, it 
operates from the time of its execution (v). 

Every deed, if not charged with any ad valorem or Stamps on 
other stamp duty, nor exprbssly exempted from aU stamp- ^^***"- 
duty, is liable to a stamp duty of 1/. 15«. ; and if the 
deed, together with any schedule, receipt or other matter 
put or indorsed thereon or annexed thereto, contain 2160 
words, or 30 common law folios of 72 words each, or 
upwards, it is liable to a further progressive duty of 10«. 
for every entire quantity of 1080 words, or 16 folios, over 

(r) See Litt. ss. 365, 366, 367 ; 130 ; Exton v. Scott, 6 Sim. 31 ; 

Sbep. Touch, by Preston, 320, Fletcher v. Fletcher, 4 Hare, 67. 

321 ; Sugden's Ven. & Pur. 126, See also Hall t. Bainbrulge, 12 

1 1 th ed. Q. B. 699. 

(s) Co. Litt 171 b ; Shep. (v) See Sbep. Touch. 58, 59; 

Touch. 50. Bowker v. Burdekin, 11 Mees. 

(0 Sbep. Touch. 57. & Wels. 128, 147 ; Nash v. F/y«, 

(u) Doe d. Garnons v. Knight, 1 Jones & Lat. 162 ; Graham ?. 

5 Bam. & Cress. 671; Grugeon Graham, 1 Ves.jun. 275. 
V. Gerrard, 4 You. & Coll. 119, 

R.P. K 
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and aboTe the first 1080 words. But if the deed was 
signed or executed by any party thereto, or bears date, 
before or upon the 10th of October, 1850, when the act 
to amend the stamp duties took effect, then the pro- 
gressive duty is IL 6^. for every entire quantity of 1080 
words beyond the first 1080 (w). 

Deeds poll and Deeds are divided into two kinds, Deeds pott and In- 
indenture!. dentures j a deed poll being made by one party only, and 

an indenture being made between two or more parties. 
Formerly, when deeds were more concise than at pre- 
sent, it was usual, where a deed was made between two 
parties, to write two copies upon the same piece of 
parchment, with some word or letters of the alphabet 
written between them, through which the parchment 
was cut, often in an indented line, so as to leave half the 
words on one part, and half on the other, thus serving 
the purpose of a tally. But at length indenting only 
came into use {x) ; and now every deed, to which there 
is more than one party, is cut with an indented or 
waving line at the top, and is called an indenture {y) ; 
and, until recently, when a deed assumed the form of an 
indenture, every person who took any immediate benefit 
New enact- under it, was always named as one of the parties. But 

now by the act to amend the law of real property it is 
enacted that, under an indenture, an immediate estate 
or interest in any tenements or hereditaments, and the 
benefit of a condition or covenant respecting any tene- 
ments or hereditaments, may be taken, although the 
taker thereof be not named a party to the same inden- 
ture; also that a deed, purporting to be an indenture, 
shall have the effect of an indenture, although not ac- 
tually indented {z), A deed made by only one party is 

(w) StaU.55 Geo. III. c. 184; (*) Stat. 8 & 9 Vict. c. 106, 

13 & 14 Vict c. 97. 8. 5, repealing stat. 7 & 8 Vict. 

(x) 2 Black. Com. 295. c. 76, s. 11, to the same effect. 
{y) Co. Litt. 143 b. 
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polled, or shaved even at the top, and is therefore called 

a deed pott; and, under such a deed, any person may Deed poll 

accept a grant, though of course none but the party can 

make one. All deeds must be written either on paper 

or parchment {a). 

So manifest are the advantages of putting down in Writings not 
writing matters of any permanent importance, that, as "" *' "® ' 
commerce and civilization advanced, writings not under 
seal must necessarily have come into frequent use; but, 
until the reign of King Charles II., the use of writing 
remained perfectly optional with the parties, in every 
case which did not require a deed under seal. In this 
reign, however, an act of parliament was passed (&), re- 
quiring the use of writing in many transactions, which 
previously might have taken place by mere word of 
mouth. This act is intituled '^ An Act for Prevention of 
Frauds and Perjuries," and is now commonly called the 
Statute of Frauds. It enacts (c), amongst other things, The Statute of 
that all leases, estates, interests of freehold, or terms of ^™'*^« 
years, or any uncertain interest, in messuages, manors, 
lands, tenements, or hereditaments, made or created by 
livery of seisin only, or by parol, and not put in writing, 
and signed by the parties so making or creating the 
same, or their agents thereunto lawfully authorized by 
writing, shall have the force and effect of leases or 
estates at will only, and no greater force and effect ; any 
consideration for making any such parol leases or 
estates, or any former law or usage to the contrary not- 
withstanding. The only exception to this sweeping An exception, 
enactment is in favour of leases not exceeding three 
years from the making, and on which a rent of two- 
thirds at least of the full improved value is reserved to 
the landlord (d). In consequence of this act, it became 

(fl) Shep. Touch. 54; 2 Black. (c) Sect. 1. 

Com. 297. {d) Sect. 2. 

(6) Stat. 29 Car. II. c. 3. 

k2 
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A deed now 
neceiMry. 



Whether sign- 
ing of deeds 
neceiMuy. 



necessary that a feoffment should be put into writing, 
and signed by the party making the same, or his agent 
lawfully authorized by writing; but a deed or writing 
under seal was not essential (e)^ if livery of seisin were 
duly made. But now by the act to amend the law of 
real property (/), it is provided that a feoffment, other 
than a feoffment made under a custom by an infant, 
shall be void at law, unless evidenced by deed(^). 
Where a deed is made use of, it is a matter of much 
doubt, whether signing, as well as sealing, is absolutely 
necessary : previously to the Statute of Frauds, signing 
was not at all essential to a deed, provided it were only 
sealed and delivered (A) ; and the Statute of Frauds 
seems to be aimed at transactions by parol only, and not 
to be intended to affect deeds. Of this opinion is Mr. 
Preston (i). Sir William Blackstone, on the other hand, 
thinks signing now to be as necessary as sealing (A). 
And the Court of Queen's Bench has just, if possible, 
added to the doubt (/ ). However this may be, it would 
certainly be most unwise to raise the question by leav- 
ing any deed sealed and delivered, but not signed. 



Legal doubto. The doubt above mentioned is just of a class with 

many others, with which the student must expect to 
meet Lying just by the side of the common highway 
of legal knowledge, it yet remains uncertain ground. 
The abundance of principles, and the variety of illustra- 
tions to be found in legal text books, are apt to mislead 
the student into the supposition, that he has obtained a 



(f) 3 Prest. Abst. 110. 

(/) Stat. 8 & 9 Vict. c. 106. 

(g) Sect. 3. 

\h) Shep. Touch. 66, 
(i) Ibid. n. (24), Preston's ed. 
(k) 2 Black. Com. 306. 
(/) Cooch ▼. Goodman f 2 
Queen's Bench Rep. 580, 597. 



See however Aveline v. Whitton, 
4 Man. & Gran. 801, where the 
point was given up without ar- 
gument, and the decision, which 
seems to be against the neces- 
sity of a signature, can therefore 
scarcely be relied on. 
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map of the whole country which lies before him. But 
further research will inform him that this opinion is 
erroneous, and that, though the ordinary paths are well 
beaten by author after author again going over the same 
ground, yet much that lies to the right hand and to the 
left still continues unexplored, or known only as doubt- 
ful and dangerous. The manner in which our laws are 
formed is the chief reason for this prevalence of uncer- 
tainty. Parliament, the great framer of the laws, seldom 
undertakes the task of interpreting them, a task indeed 
which would itself be less onerous, were more care and 
pains bestowed on the making of them. But as it is, a 
doubt is left to stand for years, till the cause of some 
unlucky suitor raises the point before one of the Courts : 
till this happens, the judges themselves have no autho- 
rity to remove it ; and thus it remains a pest to society, 
till caught in the act of raising a lawsuit. No wonder 
then, when judges can do so little, that writers should 
avoid all doubtful points. Cases, which have been de- 
cided, are continually cited to illustrate the principles on 
which the decisions have proceeded ; but in the absence 
of decision, a lawyer becomes timid, and seldom ventures 
to draw an inference, lest he should be charged vnih 
introducing a doubt. 

To return : a feoffment, with livery of seisin, though 
once the usual method of conveyance, has long since 
ceased to be generally employed. For many years past, 
another method of conveyance has been resorted to, 
which could be made use of at any distance from the 
property ; but as this mode derived its effect from the 
Statute of Uses (wi), it will be necessary to explain that 
statute before proceeding further. 

(m) 27 Hen, VIII. c. 10. 
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CHAPTER VIII. 

OF USES AND TRUSTS. 

Anciently a PREVIOUSLY to the reign of Henry VIII., when the 
5f wTgb wM*'^ Statute of Uses (a) was passed, a simple gift of lands to 
all that was ne- a person and his heirs, accompanied by livery of seisin, 

cotTveyance? ^^ ^ *^^* ^^^^ necessary to convey to that person an 

estate in fee simple in the lands. The courts of law did 
not deem any consideration necessary; but if a man 
voluntarily gave lands to another, and put him in pos- 
session of them, they held the gift to be complete and 
irrevocable ; just as a gift of money or goods, made 
without any consideration, is, and has ever been, quite 
beyond the power of the giver to retract it, if accom- 
panied by delivery of possession (b). In law, therefore, 
the person to whom a gift of lands was made, and seisin 
delivered, was considered thenceforth to be the true 
Inequity a dif- Owner of the lands. In equity, however, this was not 
^ailed."*^* P*'®' always the case ; for the Court of Chancery, adminis- 
tering equity, held that the mere delivery of the posses- 
sion or seisin by one person to another, was not at all 
conclusive of the right of the feoffee to enjoy the lands 
of which he was enfeoffed. Equity was unable to take 
from him the title which he possessed, and could always 
assert in the courts of law ; but equity could and did 
compel him to make use of that legal title, for the bene- 
fit of any other person who might have a more righteous 
claim to the beneficial enjoyment. Thus if a feoffment 
was made of lands to one person for the benefit or to 
the use of another, such person was bound in conscience 
to hold the lands to the use or for the benefit of the 

(fl) 27 Hen. VIII. c. 10. (b) 2 Black. Com. 441. 
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other accordingly ; bo that while the title of the person 
enfeoffed was good in a court of law, yet he derived no 
benefit from the gift, for the Court of Chancery obliged 
him to hold entirely for the use of the other for whose 
bene§t the gift was made. This device was introduced 
into England about the close of the reign of Edward III. 
by the foreign ecclesiastics, who contrived by means of 
it to evade the statutes of mortmain, by which lands 
were prohibited from being given for religious pur- 
poses ; for they obtained grants to persons to the use of 
the religious houses; which grants the clerical chan- 
cellors of those days held to be binding (c). In process 
of time, such feoffments to one person to the use of 
another became very common ; for the Court of Chan- 
cery allowed the use of lands to be disposed of in a 
variety of ways, amongst others by will {d), in which 
a disposition could not then be made of the lands them- 
selves. Sometimes persons made feoffments of lands to Feoffment to 
others to the use of themselves the feoffors ; and when feoffor. ^ 
a person made a feoffment to a stranger, without any 
consideration being given, and without any declaration 
being made for whose use the feoffment should be, it 
was considered in Chancery that it must have been 
meant by the feoffor to be for his own use (e). So that 
though the feoffee became in law absolutely seised of 
the laiuis, yet in equity be was held to be seised of them 
to the use of the feoffor. The Court of Chancery paid 
no regard to that implied consideration, which the law 
affixed to every deed on account of its solemnity, but 
looked only to what actually passed between the parties ; 
so that a feoffment accompanied by a deed, if no con- 
sideration actually passed, was held to be made to the 

(c) 2 Black. Com. 328 ; 1 Uses, 65, 68, 69 (64, 67, 68, 5th 

Sand. Uses, 16(15, 5th ed.); 2 ed.); 2 Black. Com. 329; ante, 

Fonblanque on Equity, 3. p. 60. 

(</) Perkins, 83. 496, 528, 537 ; (e) Perkins, s. 533; 1 Sand. 

Wright's Tenures, 174 ; 1 Sand. Uses, 61, 5tb ed.; Co. Litt. 271 b. 
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use of the feoffor, just as a feofiinent by mere parol or 
word of mouth. If however there was any, even the 
smallest consideration given by the feoffee (/), such as 
five shillings, the presumption that the feoffment was for 
the use of the feoffor was rebutted, and the feoff^ was 
held entitled to his own use. 

Transactions of this kind became in time so frequent 
that most of the lands in the kingdom were conveyed to 
uses, *^ to the utter subversion of the ancient common 
laws of this realm {g)." The attention of the legislature 
was from time to time directed to the public incon- 
venience to which these uses gave rise ; and after several 
attempts to amend them (A), an act of parliament was at 
The Statute of last passed for their abolition. This act is no other than 
^*^ the Statute of Uses (i), a statute which still remains in 

force, and exerts at the present day a most important 
influence over the conveyance of real property. By 
this statute it was enacted, that where any person or 
persons shall stand seised of any lands or other here- 
ditaments to the use, confidence or trust of any other 
person or persons, the persons that have any such use, 
confidence or trust (by which was meant the persons 
beneficially entitled) shall be deemed in lawful seisin 
and possession of the same lands and hereditaments for 
such estates as they have in the use, trust or confidence. 
This statute was the means of effecting a complete re- 
volution in the system of conveyancing. It it a curious 
instance of the power of an act of parliament ; it is in 
fact an enactment that what is given to A. shall, under 
certain circumstances, not be given to A. at all, but to 
somebody else. For suppose a feoffment be now made 

(/) 1 Sand. Uses, 62 (61, 5th III. c. 1, enabling the cestui que 

ed . ) use, or person beneficially entitled, 

(g) Stat 27 Hen. VIII. c. 10, to convey the possession without 

preamble. the concurrence of his trustee. 

(A) See particularly Stat. 1 Rich. (i) 27 Hen. VIII. c. 10. 
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to A. and his heirs, and the seisin duly delivered to Feoffment to 
him ; if the feoffment be expressed to be made to him hei« ?© ^ use 
and his heirs to the use of some other person, as B. and of B. and his 
his heirs, A. (who would, before this statute, have had 
an estate in fee simple at law) now takes no permanent 
estate^ but is made by the statute to be merely a kind of 
conduit pipe for conveying the estate to B. For B. 
(who before would have had only a use or trust in 
equity) shall now, having the use, be deemed in lawful 
seisin and possession; in other words, B. now takes, 
not only the beneficial interest, but also the estate in fee 
simple at law, which is wrested from A. by force of the 
statute. Again, suppose a feoffment to be now made Feoffment 
simply to A, and his heirs without any consideration. ^{Je^'Jio^"'" 
We have seen that before the statute the feoffor would 
in this case have been held in equity to have the use for 
want of any consideration to pass it to the feoffee ; now 
therefore the feoffor, having the use, shall be deemed in 
lawful seisin and possession ; and consequently, by such 
a feoffment, although livery of seisin be duly made to 
A., yet no permanent estate will pass to him ; for the 
moment he obtains the estate he holds it to the use of 
the feoffor ; and the same instant comes the statute, and 
gives to the feoffor, who has the use, the seisin and pos- 
session (k). The feoffor, therefore, instantly gets back 
all that he gave ; and the use is said to result to himself. Resulting use. 
If however the feoffment be made unto and to the use of 
A. and his heirs- as before the statute, A. would have 
been entitled for his own use, so now he shall be deemed 
in lawful seisin and possession, and an estate in fee 
simple will effectually pass to him accordingly. The 
propriety of inserting, in every feoffment, the words to 
the use of, as well as to the feoffee, is therefore manifest. 
It appears also that an estate in fee simple may be 
effectually conveyed to a person by making a feoffment 

(/c) 1 Sand. Uses, 99» 100 (95, 5th ed.) 
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to any other person and his heirs, to the use of, or upon 
confidence or trust for such former person and his heirs. 
Thus, if a feoffment be made to A. and his heiiv, to the 
use of B. and his heirs, an estate in fee umple will now 
pass to B., as effectually as if the feoffment had been 
made directly unto and to the use of B. and his heirs in 
the first instance. The words to the use of zre now 
almost universally employed for such a purpose; but 
" upon confidence," or " upon trust for," would answer 
as well, since all these expressions are mentioiied in the 
statute. 



Trusts. 



Trasts still 
exist notwith- 
standing the 
Statute of 
Uses. 



The word trust, however, is never employed in modem 
conveyancing, when it is intended to vest an estate in fee 
simple in any person by force of the Statute of Uses, 
Such an intention is always carried into effect by the 
employment of the word use; and the word tmst is re- 
served to signify a holding by one person for the benefit 
of another similar to that(/), which, before the statute, 
was called a use. For, strange as it may appear, with 
the Statute of Uses remaining unrepealed, lands are 
still, as everybody knows, frequently vested in trustees, 
who have the seisin and possession in law, but yet have 
no beneficial interest, being liable to be brought to ac- 
count for the rents and profits by means of the Court of 
Chancery. The Statute of Uses was evidently intended 
to abolish altogether the jurisdiction of the Court of 
Chancery over landed estates (m), by giving actual pos- 
session at law to every person beneficially entitled in 
equity. But this object has not been accomplished; 
for the Court of Chancery soon regained in a curious 
manner its former ascendancy, and has kept it to the 
present day. So that all that was ultimately effected 
by the Statute of Uses, was to import into the rules of 
law some of the then existing doctrines of the Courts 



(/) But not the same, 1 Sand. 
Use?, 266 (278, 5tb ed.) 



(m) Chudleigh*8 case, 1 Rep. 
124,12$. 
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of Equity (n)| and to add three words^ to the me, to 
every conveyance (o). 

The manner in which the Court of Chancery regained 
its ascendancy was as follows. Soon after the passing 
of the Statute of Uses, a doctrine was laid down, that 
there could not be a use upon a use (p). For instance. No use upon 
suppose a feoffment had been made to A. and his heirs, ^ "'^* 
to the use of B. and his heirs, to the use of C. and his 
heirs; the doctrine was, that the use to C. and his heirs 
was a use upon a use, and was therefore not affected by 
the Statute of Uses, which could only execute or operate 
on the use to B. and his heirs. So that B. and not C. 
became entitled, under such a feoffment, to an estate in 
fee simple in the lands comprised in the feoffment. This 
doctrine has much of the subtlety of the scholastic logic 
which was then prevalent. As Mr. Watkins says (q), it 
must have surprised every one, who was not sufficiently 
learned to have lost his common sense. It was however 
adopted by the courts, and is still law. Even if the first 
use be to the feoffee himself, no subsequent use will be 
executed, and the feoffee will take the fee simple ; thus, 
under a feoffment unto and to the use of A. and his 
heirs, to the use of C. and his heirs, C. takes no estate in 
law, for the use to him is a use upon a use ; but the fee 
simple vests in A. to whom the use is first declared (r). 
Here then was at once an opportunity for the Court of Chancery in- 
Chancery to interfere. It was manifestly inequitable ^^^^^^' 
that C, the party to whom the use was last declared, 
should be deprived of the estate, which was intended 
solely for his benefit ; the Court of Chancery, therefore, 
interposed on his behalf, and constrained the party, to 

(n) 2 Fonb. Eq. 17. (y) Principles of Conveyanc- 

(o) See Hopkins v. Hopkins, 1 ing, Introduction. 

Atk. 591 ; 1 Sand. Usee, 265 (r) Doe d. Lloyd v. Passing' 

(277, 5tfa ed.) ham, 6 Bam. & Cres. 305. 

(p) 2 Black. Com. 335. 
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Legal estate. 



Equitable 
estate. 



whom the law had given the estate, to hold m tmst for 
him to whom the use was last declared. Thus arose 
the modem doctrine of uses and trusts. And hence it 
is, that if it is now wished to vest a freehold estate in 
one person as trustee for another, the conveyance is 
made unto the trustee, or some other person (it is im- 
material which), and his heirs, to the use of the trustee 
and his heirs, in trust for the party intended to be bene- 
fited (called cestui que trust) and his heirs. An estate 
in fee simple is thus vested in the trustee, by force of 
the Statute of Uses, and the entire beneficial interest is 
given over to the cestui que trust by the Court of Chan- 
cery. The estate in fee simple, which is vested in the 
trustee, is called the kgal estate, being an estate, to 
which the trustee is entitled, only in the contemplation 
of a court of law, as distinguished from equity. The in- 
terest of the cestui que trust is called an equitable estate, 
being an estate to which he is entitled only in the con- 
templation of the Court of Chancery, which administers 
equity. In the present instance, the equitable estate 
being limited to the cestui que trust and his heirs, he 
has an equitable estate in fee simple. He is the bene- 
ficial owner of the property. The trustee, by virtue of 
his legal estate, has the right and power to receive the 
rents and profits; but the cestui que trust is able, by 
virtue of his estate in equity, at any time to oblige his 
trustee to come to an account, and hand over the whole 
of the proceeds. 



Estates in 

equity. 



We have now arrived at a very prevalent and im- 
portant kind of interest in landed property, namely, an 
estate in equity merely, and not at law. The owner of 
such an estate has no title at all in any court of law, but 
must have recourse exclusively to the Court of Chan- 
cery, where he will find himself considered as owner, 
according to the equitable estate he may have. Chan- 
cery in modern times, though in principle the same as 
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the ancient court which first gave effect to uses, is yet Modern Chan- 
widely different in the application of many of its rules. "J^ ^cUnt 
Thus we have seen(«) that a consideration, however, 
trifling, given by a feoffee, was sufficient to entitle him 
to the use of the lands of which he was enfeoffed. But 
the absence of such a consideration caused the use to 
remain with, or more technically to result to, the feoffor, 
according to the rules of Chancery in ancient times. 
And this doctrine has now a practical bearing on the 
transfer of legal estates ; the ancient doctrines of Chan- 
cery having, by the Statute of Uses, become the means 
of determining the owner of the l^al estate, whenever 
USES are mentioned. But the modem Court of Chan- 
cery takes a wider scope, and will not withhold or grant 
its aid, according to the mere payment or non-payment 
of five shillings ; thus, circumstances of fraud, mistake, 
or the like, may induce the Court of Chancery to require 
a grantee under a voluntary conveyance to hold merely 
as a trustee for the grantor; but the mere want of a 
valuable consideration would not now be considered by 
that court a sufficient cause for its interference (0. 

In the construction and regulation of trusts, equity is Equity followi 
said to follow the law, that is, the Court of Chancery *® ^^' 
generally adopts the rules of law applicable to legal 
estates (u) ; thus, a trust for A. for his life, or for him Equitable 
and the heirs of his body, or for him and his heirs, will and\n"tail. * * 
give him an equitable estate for life, in tail, or in fee 
simple. An equitable estate tail may also be barred, in 
the same manner as an estate tail at law, and cannot be 
disposed of by any other means. But the decisions of 
equity, though given by rule, and not at random, do not 
follow the law in all its ancient technicalities, but pro- 
ceed on a liberal system, correspondent with the more 

(s) Ante, p. 136. {u) 1 Sand. Uses, 269 (280, 

(/) 1 Sand. Uses, 334 (365 5th ed.) 
5th ed.) 
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Equitable 
estate tail in 
lands to be 
purchased. 



Equitable 
estate in fee 
simple. 



modern origin of its power. Thus, equitable estates 
in tail, or in fee simple, may be conferred without the 
use of the words heirs of the body, or heirs, if the inten- 
tion be clear : for, equity pre-eminently regards the in- 
tentions and agreements of parties ; accordingly, words 
which at law would confer an estate tail, are sometimes 
construed in equity, in order to further the intention of 
the parties, as giving merely an estate for life, followed 
by separate and independent estates tail to the children 
of the donee. This construction is frequently adopted 
by equity in the case of marriage articles, where an in- 
tention to provide for the children might otherwise be 
defeated by vesting an estate tail in one of the parents, 
who could at once bar the entail, and thus deprive the 
children of all benefit (x). So if lands be directed to be 
sold, and the money to arise from the sale be directed 
to be laid out in the purchase of other land to be settled 
on certain persons for life or in tail, or in any other 
manner, such persons will be regarded in equity as 
already in possession of the estates they are intended 
to have ; for, whatever is fully agreed to be done, equity 
considers as actually accomplished. And in the same 
manner if money, from whatever source arising, be 
directed to be laid out in the purchase of land to be 
settled in any manner, equity will regard the persons 
on whom the lands are to be settled as already in the 
possession of their estates (y). And in both the above 
cases the estates tail directed to be settled may be 
barred, before they are actually given, by a disposition 
duly enrolled, of the lands which are to be sold in the 
one case, or of the money to be laid out, in the other (;?). 
Again, an equitable estate in fee simple immediately 



(x) 1 Sand. Uses, 311 (337, 
5th ed.) ; Watkins on Descents, 
168 (214, 4th ed.) 

(y) 1 Sand. Uses, 300 (324, 
5th ed.) 



(z) Stat 3 & 4 Will IV. c. 74, 
ss. 70, 71, repealing stat 7 Geo. 
IV. c. 45, which repealed stat. 
39 & 40 Geo. III. c. 56. 



OP U8B8 AKD TRUSTS. 143 

belongs to every purchaser of freehold property the mo* 
ment he has signed a contract for purchase, provided 
the vendor has a good title (a) ; and it is understood 
that the whole estate of the vendor is contracted for, 
unless a smaller estate is expressly mentioned, the em- 
ployment of the word hein not being essential (ft). If, 
therefore, the purchaser were to die intestate the moment 
after the contract, the equitable estate in fee simple, 
which he had just acquired, would descend to his heir 
at law, who would have a right (to be enforced in equity) 
to have the estate paid for out of the money and other 
personal estate of his deceased ancestor ; and the vendor 
would be a trustee for the heir, until he should have 
made a conveyance of the legal estate, to which the heir 
would be aititled. Many other examples of equitable 
or trust estates in fee simple might be furnished. 

An equitable estate in fee will not escheat to the lord No escheat of 
upon corruption of the blood, or failure of heirs of the * *""' «t*te- 
cestui que trust {c); for a trust is a mere creature of 
equity^ and not a subject of tenure. In such a case, 
therefore^ the trustee will hold the lands discharged from 
the trust which has so fidled ; and he will accordingly 
have a right to receive the rents and profits without 
being called to account by any one. In other words^ Forfeiture of a 
the lands will thenceforth be his own (rf). But it is the *™'* *•****'• 
better opinion that in the case of high treason being 
committed by the cestui que trust, his equitable estate 
will be forfeited to the crown («). By a recent sta- 
tute (/) both the lord's right of escheat, and the crown's 

(a) Sugd. Vend. & Pur. 146, ▼. Haygarth, 14 Sim. 8 ; Davall 

162, 13th ed. ▼. 'Neva River Company ^ 3 De 

(6) Bower v. Cooper, 2 Hare, Gez & Smale, 394 ; Beale v. Sy- 

408. month, 16 Beav. 406. 

(c) 1 Sand. Uses, 288 (302, (f) 1 Hale, P. C. 249. 

5th ed.) (/) Stat. 13 & 14 Vict, c, 60, 

(d) Burgeu v. Wheate, 1 Wm. repeaUng stat. 4 & 5 WUl. IV. 
Black. 123 ; 1 Eden, 177 ; Taylor c. 23, to the same effect. 



144 



OF CORPOREAL HEREDITAMENTS. 



Descent of an 

equitable 

estate. 



right of forfeiture, have been taken away in the converse 
case of the failure of heirs or corruption of blood of the 
trustee, except so far as he himself may have any bene- 
ficial interest in the lands of which he is seised (ff). 
The descent of an equitable estate on intestacy follows 
the rules of the descent of legal estates ; and, therefore, 
in the case of gavelkind and borough-English lands, 
trusts affecting them will descend according to the de- 
scendible quality of the tenure (A). 



Creation and 
transfer of 
trust estates. 
Statute of 
Frauds. 



Trusts or equitable estates may be created and passed 
from one person to another, without the use of any par- 
ticular ceremony or form of words (i). But, by the Sta- 
tute of Frauds (k) it is enacted (Z), that no action shall 
be brought upon any agreement made upon considera- 
tion of marriage, or upon any contract or sale of lands, 
tenements, or hereditaments, or any interest in or con- 
cerning them, unless the agreement, upon which such 
action shall be brought, or some memorandum or note 
thereof, shall be in writing, and signed by the party to 
be charged therewith, or some other person thereunto by 
him lawfully authorized. It is also enacted (m), that all 
declarations or creations of trusts or confidences of any 
lands, tenements, or hereditaments shall be manifested 
and proved by some writing, signed by the party who is 
by law enabled to declare such trust, or by his last will 
in writing ; and further {n), that all grants and assign- 
ments of any trust or confidence shall likewise be in 
writing, signed by the party gi*anting or assigning the 
same, or by his last will. Trusts arising or resulting 
from any conveyance of lands or tenements, by implica- 
tion or construction of law, and trusts transferred or ex- 



(g) Sect. 47. 

(A) 1 Sand. Uses, 270 (282, 
5th ed.) 

(i) 1 Sand. Uses, 315, 316 
(343, 344, 5th ed.) 

{k) 29 Car. II. c. 3. 



(/) Sect. 4 ; Sug. V. & P. c. 4, 
pp. 96 et seq., 1 3th ed. 

(m) Sect. 7 ; Tiemey v. Wood, 
19 Beav 330. 

(w) Sect. 9. 
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tinguished by an act or operation of law, are exempted 
from this statute (o). In the transfer of equitable estates 
it is usual, in practice, to adopt conveyances applicable 
to the legal estate; but this is never necessary (p). If 
writing is used, and duly signed, in order to satisfy the 
Statute of Frauds, and the intention to transfer is clear, 
any words will answer the purpose (q). 

Trust estates, besides being subject to voluntary alien- Trust etutet 
ation, are also liable, like estates at law, to involuntary '"**'* ^ ******** 
alienation for the payment of the owner's debts. By The Statute of 
the Statute of Frauds it is provided, that if any cestui ^^^^ 
que trust shall die, leaving a trust in fee simple to de- 
scend to his heir, such trust shall be assets by descent, 
and the heir shall be chargeable with the obligation of 
his ancestors for and by reason of such assets, as fully 
as he might have been if the estate in law had descended 
to him in possession in like manner as the trust de- 
scended (r). And the subsequent statutes to which we Subsequent 
have before referred, for preventing the debtor from de- •^^"^«■• 
feating his bond creditor by his will, and for rendering 
the estates of all persons liable on their decease to the 



(o) Sect. 8. 

ip) 1 Sand. Uses, 342 (377 
5th ed) 

(?) Agreements, with some 
exceptions, bear a stamp duty of 
halfa-crown, if they contain less 
than 2,160 words, or thirty com- 
mon law folios of scTenty^two 
words each . If they contain 2, 1 60 
words or upwards, there is a fur- 
ther progressive duty of half-a- 
crown for every entire quantity of 
1 ,080 words, or fifteen folios, over 
and above the first 1,080 words; 
Stat. 13 & 14 Vict. c. 97. De- 

S.P. 



clarations of trust made by any 
writing, not being a will, bear the 
same duty as ordinary deeds; 
stats. 55 Geo. III. c. 184; 13 & 
14 Vict c. 97; ante, p. 129. 

(r) Stat. 29 Car. II. c. 3, s. 10. 
Before this provision the Court of 
Chancery had refused to give the 
bond creditor any relief. Bennet 
V. Box, 1 Cha. Ca. 12; Prat v. 
Coltf ib. 128. These decisions, 
in all probability, gave rise to the 
above enactment. See 1 Wm. 
Black. 159; 1 Sand. Uses, 276 
(289, 5th ed.) 

L 
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payment of their just debts of every kind^ apply as well 
to equitable or trust estates as to estates at law (s). 

Judgment The same Statute of Frauds also gave a remedy to the 

t!!**s f ^^^^^^^^ who had obtained 9l judgment against his debtor, 

Frauds. by providing (t) that it should be lawful for every sheriff 

or other officer to whom any writ should be directed, 
upon any judgment, to deliver execution unto the party 
in that behalf suing of all such lands and hereditaments 
as any other person or persons should be seised or pos- 
sessed of in trust for him against whom execution was 
sued, like as the sheriff or other officer might have done 
if the party against whom execution should be sued had 
been seised of such lands or hereditaments of such estate 
as they be seised of in trust for him at the time of exe- 
cution sued. This enactment was evidently copied from 
a similar provision made by a statute of Henry VII. (m), 
respecting lands of which any other person or persons 
were seised to the use of him against whom execution 
was sued ; and which statute of course became inopera- 
tive when uses were, by the Statute of Uses (a:), turned 
into estates at law. The construction placed upon this 
enactment of the Statute of Frauds was more favourable 
to purchasers than that placed on the statute of Edward 
!• (y)> by which fee simple estates at law were first ren- 
dered liable to judgment debts. For it was held that, 
although the trustee might have been seised in trust for 
the debtor at the time of obtaining the judgment, yet if 
he had conveyed away the lands to a purchaser before 
execution was actually sued out on the judgment, the 
lands could not afterwards be taken; because the trustee 

(#) Stat. 3 & 4 Wm. & Mary, (/) Stat. 29 Car. 11. c. 3, a. 10, 

c. 14, 8. 2; 47 Geo. III. c. 74; (ii) Stat. 19 Hen. VII. c. 15. 

11 Geo. jy. & 1 Will. IV. c. 47; ijt) Stat. 27 Hen. VIII. c. 10. 

3 & 4 Will. IV. c. 104. Ante, (y) Stat. 13 Edw. I. c. 18; 

pp. 69, 70. ante, p. 71. 
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was noty in the words of the statute, seised in trust for 
the debtor at the time of execution sued (z). The recent New enact- 
act for extending the remedies of creditors against the ^^^ 
property of debtors (a), however, deprived purchasers of 
this advantage, in consideration perhaps of the greater 
facilities which it afforded in the search for judgments ; 
for it provides (i) that execution may be delivered, under 
the writ of elegit, of all such lands and hereditaments as 
the person against whom execution is sued, or any per^ 
son in trust for him, shall liave been seised or possessed 
of at the time of entering up the judgment, or at any 
time afterwards ; and a remedy in equity is also given 
to the judgment creditor against all lands and heredita- 
ments of or to which the debtor shall at the time of 
entering up the judgment, or at any time afterwards, be 
seised, possessed or entitled for any estate or interest 
whatever at law or in equity (c). But the still more re- 
cent enactment (d>, to which we have before referred («), 
greatly diminishes the effect of these provisions by 
placing all purchasers without notice of a judgment on 
the same footing as they previously stood. 

Trust estates are subject to debts due to the crown in Crown debti. 
the same manner and to the same extent as estates at 
law (/). They are also equally liable to involuntary Bankruptcy 
aUenation on the bankruptcy or insolvency of the cestui ■" >n«>Wency. 
que trust. But on the bankruptcy {g) or insolvency (A) 
of the trustee, the legal estate in the premises of which 
he is trustee remains vested in him and does not pass to 
his assignees. 

(s) Hunt ▼. Coietf Com. 226 ; (e) Ante, pp. 74, 75. 

Harru v. Pugh, 4 Bing. 335 ; 12 (J) ^'"^ ^- ^'"'^^i ^ugd. Yen. 

J. B. Moore, 577. & Pur. Appendix, No. 15, p. 

# {a) Stat. 1 & 2 Vict. c. 110 j 1098, llthed. 
ante, p. 73 (g) ^ pftrte GennySf Mont. 

(6) Sect 11. &Mac. 258. 

(c) Sect. 13. {h) Sittii v. Thomai, 12 Ad. & 

(d) Stat. 2 & 3 Vict. c. 1 1 , a. 5. £1. 536. 

l2 
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The Trustee The circumstance of property being vested in trustees 

AC I860. sometimes occasions inconvenience. A trustee may be- 

come lunatic, or may leave the country, or may refuse 
to convey, when required, the lands of which he is 
trustee; or he may die intestate without an heir, or 
leaving an infant heir, on whom, if he was a sole or a 
sole surviving trustee, the lands will descend at law. 
In order to remedy the inconvenience thus occasioned 
to the persons beneficially entitled, it is provided by 
recent acts of parliament (i) that, in the case of a lunatic 
trustee, the Lord Chancellor, or the persons entrusted 
by the Queen's sign manual with the care of the per- 
sons and estates of lunatics, and the Court of Chancery 
in other cases may make an order vesting the lands in 
any other person or persons ; and such an order will 
operate as a valid conveyance of such lands accordingly. 
New Trustees. It is also provided that, whenever it is expedient to ap- 
point a new trustee, and it is inexpedient, difficult or 
impracticable so to do without the assistance of the 
Court of Chancery, that Court may make an order 
appointing a new trustee or new trustees, either in sub- 
stitution for or in addition to any existing trustee or 
trustees (A), or whether there be any existing trustee or 
not (Z). The Court of Chancery is also empowered to 
appoint a new trustee in the place of any trustee who 
shall have been convicted of felony (m). And upon 
making any order appointing a new trustee, the Court 
may direct that any lands subject to the trust shall vest 
in the person or persons, who, upon the appointment, 
shall be the trustee or trustees for such estate as the 
Court shall direct ; and such order will have the same 

(0 Stat. 13 & 14 Vict. c. 60, (A) Stat. 13 & 14 Vict. c. 60, 

and 15 & 16 Vict. c. 55, repeal- s. 32. ^ 

ing and consolidating stats. 11 (/) Stat. 15 & 16 Vict. c. 55, 

Geo. IV. & 1 Will. IV. c. 60, s. 9. 

4 & 5 Will. IV. c 23, and 1 & 2 (m) Stat. 15 & 16 Vict. c. 55, 

Vict. c. 60. 8. 8. 
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effect as if the person or persons who before such order 
were the trustee or trustees (if any) had duly executed 
all proper conveyances of such lands (n). Property held Charity pro- 
in trust for charities may also be vested by the Court in ^*"^' 
new trustees, or in the official trustee of charity lands, 
without any conveyance (o). But every such order is 
now chargeable with the like amount of stamp duty as 
it would have been chargeable with if it had been a deed 
executed by the person or persons possessed of the 
land (p). By another act of parliament (q) provision Propertjr held 
is made for vesting the property of congregations or Jducltionia* **' 
societies for purposes of religious worship or education punp^^^"- 
in new trustees from time to time without any convey- 
ance. The provisions of this act have recently been Literary and 
extended to Literary and Scientific Institutions (r). JJJtutVona.*"' 
But it is an ill-drawn act, and not likely to be very 
beneficial. 

The concurrent existence of two distinct systems of Law and equity 
jurisprudence is a peculiar feature of English law. On temi?^' *^" 
one side of Westminster Hall a man may succeed in his 
suit under circumstances in which he would undoubtedly 
be defeated on the other side ; for he may have a title in 
equity, and not at law (being a cestui que trust)^ or a 
title at law and not in equity (being merely a trustee). 
In the former case, though he would succeed in a chan- 
cery suit, he never would think of bringing an action at 
law ; in the latter case he would succeed in an action at 
law, but equity would take care that the fruits should 
be reaped only by the person beneficially entitled. The 
equitable title is, therefore, the beneficial one, but if 
barely equitable, it may occasion the expense and delay 

(n) Stat. 13 & 14 Vict. c. 60, {p) Stat. 15 & 16 Vict c. 55, 

B. 34. 8. 13. 

(o) Sect 45. Stats. 16 & 17 {q) Stat 13 & 14 Vict c. 28. 

Vict c. 137, 8. 48 ; 18 & 19 Vict (r) Stat 17 & 18 Vict. c. 1 12, 

c. 124, 8.15. 8.12. 
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of a chancery suit to maintain it. Every purchaser of 
landed property has, therefore, a right to a good title 
both at law and in equity; and if the legal estate should 
be vested in a trustee, or any person other than the 
vendor, the concurrence of such trustee or other person 
must be obtained for the purpose of vesting the legal 
estate in the purchaser, or, if he should please, in a new 
trustee of his own choosing. When a person has an 
estate at law, and does not hold it subject to any trust, 
he has of course the same estate in equity, but without 
any occasion for resorting to its aid. To him, therefore, 
the doctrine of trusts does not apply : his legal title is 
sufficient ; the law declares the nature and incidents of 
his estate, and equity has no ground for interference (js). 

Common Law A great step has now been taken towards the amal- 
PVocedure Act, gamation of law and equity by the Common Law Pro- 
cedure Act, 1854 (t), which confers on the Courts of 
Common Law an extensive equitable jurisdiction. The 
plaintiff in any action, except replevin and ejectment, 
may claim a writ of mandamus commanding the de- 
fendant to fulfil any duty in the fulfilment of which the 
plaintiff is personally interested (tt), and by the non- 
performance of which he may sustain damage (x). In 
all cases of breach of contract or other injury, where the 
party injured is entitled to maintain and has brought an 
action, he may claim a writ of injunction against the 
repetition or continuance of such breach or injury (y). 
If the defendant would be entitled to relief against the 
judgment on equitable grounds, he may plead, by way 
of defence to the action, the facts which entitled him to 
such relief (2r); and the plaintiff may reply, in answer 
to any plea of the defendants, facts which avoid such 

(«) See Brydges v. Brydges, 3 (x) Sect. 69. 

Ves. 1 27. (/) Sect. 79. 

(0 Stat. 17 & 18 Vict. c. 125. (») Sect. 83. 
(tt) Sect 68. 
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plea on equitable grounds (a). But the facts pleaded 
must be such as would entitle the person pleading them 
to absolute and unconditional relief in the Court of 
Chancery, otherwise the plea will not be allowed (&). 
The change effected has not therefore been so great as 
mighty at first sight, have been supposed. More re- 
cently another Act of Parliament has conferred a com- 
mon law jurisdiction upon the Court of Chancery. 

The Chancery Amendment Act, 1868 (c), now em- The Chancery 
powers the Court of Chancery to award damages like Act*l8fi8."' 
a Court of Law in all cases of injunction and specific 
performance (ef) ; and the amount of such damages may 
be assessed, or any question of fact tried, by a jury 
before the Court itself («), or by the Court itself without 

aj«ry(/). 

We shall now take leave of equity and equitable 
estates, and proceed, in the next chapter, to explain a 
modem conveyance. 

(fl) Sect. 85. V. Gray, C. P. 4 Jur. N. S. 13. 

(6) Mines Royal Societies v. (c) Stat. 21 & 22 Vict. c. 27. 

Magnay, lOExch. 489; Wode- (d) Sect. 2. 

house V. Farebrother, 5 E. & B. (e) Sects. 3, 4. 

277 ; Wood v. Copper Miners* (/) Sect. 5. 
Company, 17 C. B. 561 ; Flight 
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CHAPTER IX. 



OF A MODERN CONVEYANCE. 



Lease and re- 
leaae. 



Release. 



In modem times, down to the year 1841, the kmd of 
conveyance employed, on every ordinary purchase of a 
freehold estate, was called a lease and release ,- and, for 
every such transaction, two deeds were always required. 
From that time to the year 1845, the ordinary method 
of conveyance was a release merely, or, more accu- 
rately, aTelease made in pursuance of the Act of Par- 
liament (a) intituled " An Act for rendering a Release 
as eifectual for the Conveyance of Freehold Estates 
as a Lease and Release by the same Parties." The 
object of this act was merely to save the expense of 
two deeds to every purchase, by rendering the lease 
unnecessary. 



New enact- 
ment 



A further alteration was then made, by the act to 
simplify the transfer of property (6), which enacted (c), 
that, afler the 31st day of December, 1844, every per- 
son might convey by any deed, without livery of seisin, 
or a prior lease, all such freehold land as he might, 
before the passing of the act, have conveyed by lease 
and release, and every such conveyance should take 
effect, as if it had been made by lease and release ; pro- 
vided always, that every such deed should be charge- 
able with the same stamp duty as would have been 
chargeable if such conveyance had been made by lease 
and release. 



(c) Stet. 4 & 5 Vict. c. 21. (6) Stat. 7 & 8 Vict. c. 76. 

(c) Sects. 2, 13. 
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This act, however, had not been in operation more Further enact* 
than nine months when it was repealed by the act to 
amend the law of real property (d)^ which provides, that 
after the 1st of October, 1846, all corporeal tenements 
and hereditaments shall, as regards the conveyance of 
the immediate freehold thereof, be deemed to lie in 
gnmt as weU as in Urery. A simple deed of gnint is 
therefore now sufficient to grant the freehold or feudal 
seisin of all lands (e). But as a lease and release was 
BO long the usual method of conveyance, the nature of 
a conveyance by lease and release should still form a 
subject of the student's inquiry ; and with this we will 
accordingly begin. 

From the little that has already been said concerning A lease for 
a lease for years (/), the reader will have gathered, that ^**"' 
the lessee is put into possession of the premises leased 
for a definite time, although his possession has nothing 
feudal in its nature, for the law still recognizes the land- 
lord as retaining the seisin or feudal possession. Entry Entry neces- 
by the tenant was, however, in ancient times, absolutely *^^' 
necessary to make a complete lease (^); although, in 
accordance with feudal principles, it was not necessary 
that the landlord should depart at once and altogether, 
as he must have done in the case of a feoffment where 
the feudal seisin was transferred. When the tenant had The tenant'a 
thus gained a footing on the premises, under an express [^^Jd by entry, 
contract with his landlord, he became, with respect to 
the feudal possession, in a different position from a mere 

{J) Stat. 8 & 9 Vict. c. 106, the lease for a year is now re- 

B. 2. pealed by stat. 13 & 14 Vict. c. 

(e) By the second section of 97, s. 6, so far as relates to any 

the act, the stamp duty on this deed or instrument bearing date 

single deed was the same as was after the 10th of October, 1850. 
chargeable on the lease and re- (/*) Ante, pp. 8, 99. 

/ lease, except the progressive duty (g) Lltt a. 459 ; Co. Litt. 

on the lease. But the duty on 270 a. 
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stranger; for, he was then capable of acquiring such 
feudal possession, without any formal livery of seisin, by 
a transfer or conveyance, from his landlord, of all his 
(the landlord's) estate in the premises. Being already 
in possession by the act and agreement of his landlord, 
and under a tenancy recognized by the law, there was 
not the same necessity for that open delivery of the seisin 
to him, as there would have been to a mere stranger. 
In his case, indeed, livery of seisin would have been 
improper, for he was already in possession under his 
lease (A); and, as a delivery of the possession of the lands 
could not, therefore, be made to him, it was necessary 
that the landlord's interest should be conveyed in some 
other manner. Now the ancient common law always 
required that a transfer or gift of every kind relating to 
real property should be made, either by actual or sym- 
bolical deUvery of the subject of the transfer, or, when 
f this was impossible, by the delivery of a written docu- 

ment (i). But in former times, as we have seen (A), 
eveiy writing was under seal; and a writing so sealed 
and delivered is in fact a deed. In this case, therefore, 
a deed was required for the conveyance of the landlord's 
interest (Z); and such conveyance by deed, under the 
A release. above circumstances, was termed a release. To a lease 

and release of this kind, it is obvious that the same ob- 
InconTenience jection applies as to a feoffment : the inconvenience of 
entryf* '"^ actually going on the premises is not obviated ; for, the 

tenant must enter before he can receive the release. In 
the very early periods of our history, this kind of cir- 
cuitous conveyance was, however, occasionally used. A 
lease was made for one, two, or three years, completed 
by the actual entry of the lessee, for the express purpose 
of enabling him to receive a release of the inheritance, 

(h) Litt B. 460; Gilb. Uses 248; ante, p. 11. 

and Trusts, 104 (223, 3rd ed.) (k) Ante, p. 128. 

(0 Co. Litt. 9a; Doe d. Were (I) Shep. Touch. 320. 
V. CoU, 7 Bam. & Cress. 243, 
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which was accordingly made to him a short time after- 
wards. The lease and release, executed in this manner, 
transferred the freehold of the releasor as efTectaally as 
if it had been conYeyed by feoffment (m). But a lease 
and release would never haYC obtained the preYalence 
ihey afterwards acquired had not a method been found 
out of making a lease, without the necessity of actual 
entry by the lessee. 

The Statute of Uses (n) was the means of accomplish- The Statute of 
ing this desirable object. This statute, it may be remem- ^***' 
bered, enacts, that when any person is seised of lands to 
the use of another, he that has the use shall be deemed 
in lawftd seisin and possession of the lands, for the same 
estate as he has in the use. Now, besides a feoffment to 
one person to the use of another, there were, before this 
statute, other modes by which a use might be raised or 
created, or in other words, by which a man might be- 
come seised of lands to the use of some other person. 
Thus— if, before the Statute of Uses, a bargain was made Baigain end 
for the sale of an estate, and the purchase-money paid, ■^•' 
but no feoffment was executed to the purchaser, — the 
Court of Chancery, in analogy to its modem doctrine on 
the like occasions (o), considered that the estate ought in 
conscience immediately to belong to the person who paid 
the money, and, therefore, held the bargainor or Yendor 
to be immediately seised of the lands in question to the 
use of the purchaser (/?). This proper and equitable 
doctrine of the Court of Chancery had rather a curious 
effect when the Statute of Uses came into operation; for, 
as by means of a contract of this kind, the purchaser 
became entitled to the use of the lands, so, after the 
passing of the statute, he became at once entitled, on 

(m) 2 Sand. Uses, 61 (74, 5th (p) 2 Sand. Uses, 43 (53, 5th 

ed.) ed.); Gilb. Uses and Trusts, 49 

(n) 27 Hen. VIII. c. 10. (94, 3rd ed.) 
(o) Ante, p. 143. 
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I 

payment of his purchase-money, to the lawful seisin and 
possession ; or rather, he was deemed really to have, by 
force of the statute, such seisin and possession, so far at 
least as it was possible to consider a man in possession, 
who in fact was not (q). It, consequently, came to pass 
that the seisin was thus transferred from one person to 
another, by a mere bargain and sdUj that is, by a con- 
tract for sale and payment of money, without the 
necessity of a feoffment, or even of a deed(r); and, 
moreover, an estate in fee simple at law was thus duly 
conveyed from one person to another, without the em- 
ployment of the technical word heirsy which before was 
necessary to mark out the estate of the purchaser ; for, 
it was presumed that the purchase-money was paid for 
an estate in fee simple («); and, as the purchaser had, 
under his contract, such an estate in the tLse^ he of 
course became entitled, by the very words of the statute, 
to the same estate in the legal seisin and possession. 

The mischievous results of the statute, in this par- 
ticular, were quickly perceived. The notoriety in the 
transfer of estates, on which the law had always laid so 
much stress, was at once at an end ; and it was per- 
ceived to be very undesirable that so important a matter 
as the title to landed property should depend on a mere 
verbal bargain and money payment, or bargain and sakj 
Bargains and as it was termed. Shortly after the passing of the Statute 
to be 'by deed ^^ Uses, it was accordingly required by another act of 
enrolled. parliament (0, passed in the same year, that every bar- 

(q) Thus, he could not main- Uses, 81 (135, 3rd ed.) ; 2 Foub. 

tain an action of trespass without on Equity, 12. 

being actually in possession, for (r) Dyer, 229 a ; Comyn*s Di- 

this action is grounded on the gest, tit Bargain and Sale (B. 1, 

disturbance of the actual posses- 4) ; Gilb. on Uses and Trusts, 

sion, which is evidently more 87, 271 (197, 475, 3rd ed.) 

than the Statute of Uses, or any (f) Gilb. Uses, 62 (1 16,3rd ed.) 

other statute, can give. Gilb. (/) 27 Hen. VIII. c. 16. 
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gain and sale of any estate of inheritance or freehold 
should be made by deed indented and enrolled, within 
six months (which means Innar months) from the date, 
in one of the courts of record at Westminster, or before 
the custus rotularum and two justices of the peace, and 
the clerk of the peace for the county in which the lands 
lay, or two of them at least, whereof the clerk of the 
peace should be one. A stop was thus put to the secret 
conveyance of estates by mere contract and payment of 
money. For a deed entered on the records of a Court 
is of course open to public inspection ; and the expense 
of enrolment was, in some degree, a counterbalance to 
the inconvenience of going to the lands to give livery of 
seisin. It was not long, however, before a loophole was a loophole 
discovered in this latter statute, through which, after ^"^lY^'" 
a few had ventured to pass, all the world soon followed. 
It was perceived that the act spoke only of estates of 
inheritance or freehold^ and was silent as to bargains and 
sales for a mere term of years, which is not a freehold. 
A bargain and sale of lands for a year only, was not BmT^in and 
therefore affected by the act (u), but remained still ca- "^^ ^^' » y*"' 
pable of being accomplished by word of mouth and pay- 
ment of money. The entry on the part of the tenant, 
required by the law (v), was supplied by the Statute of 
Uses ; which, by its own force, placed him in legal in- 
tendment in possession for the same estate as he had in 
the use, that is, for the term bargained and sold to 
him (x). And as any pecuniary payment, however small, 
was considered sufficient to raise a use (y), it followed 
that if A., a person seised in fee simple, bargained and 
sold his lands to B. for one year, in consideration of ten 
shillings paid by B. to A., B. became, in law, at once 
possessed of an estate in the lands for the term of one 

(ti) Gilb. Uses, 98, 296 (214 (i>) Gilb. Uses, 104 (223, 3rd 

502, 3rd ed.) ; 2 Sand. Uses, 63 ed.) 
(75, 5th ed.) (y) 2 Sand. Uses, 47 (57, 5th 

(v) Ante, p. 153. ed.) 



lease. 
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year, in the same manner as if* he had actually entered 
on the premises under a regular lease. Here then was 
an opportunity of making a conveyance of the whole 
fee simple, without livery of seisin, entry or enrolment. 
When the bargain and sale for a year was made, A. had 
simply to release by deed to B. and his heirs, his (A.'s) 
estate and interest in the premises, and B. became at 
Lease and re- once seised of the lands for an estate in fee simple. This 

bargain and sale for a year, followed by a release, is the 
modem conveyance by lease and release^ — a method 
which was first practised by Sir Francis Moore, Serjeant 
at law, at the request, it is said, of Lord Norris, in order 
that some of his relations might not know what con- 
veyance or settlement he should make of his estate (z). 
And although the efficiency of this method was at first 
doubted (a), it was, for more than two centuries, the 
common means of conveying lands in this country. It 
will be observed that the bargain and sale (or lease, as 
it is called) for a year, derived its effect from the Statute 
of Uses : the release was quite independent of that sta- 
tute, having existed long before, and being as ancient 
as the common law itself (i). The Statute of Uses was 
employed in the conveyance by lease and release only 
for the purpose of giving to the intended releasee, with- 
out his actually entering on the lands, such an estate as 
would enable him to receive the release. When this 
estate for one year was obtained by the lease, the Statute 
of Uses had performed its part, and the fee simple was 
conveyed to the releasee by the release alone. The re- 
lease would, before the Statute of Uses, have conveyed 
the fee simple to the releasee, supposing him to have 
obtained that possession for one year, which, after the 
statute, was given him by the lease. After the passing 
of the Statute of Frauds (c), it became necessary that 

(g) 2 Prest. Conv. 219. (6) Sugd. note to Gilb. Uses, 

{a) Sugd. note to Gilb. Uses, 229. 
p. 328; 2 Prest. Conv. 231 ; 2 (c) Stot. 29 Car. 11 c.3,r.nte, 

Fonb. Eq. 12. p. 131. 



OF A MODEBN CONTETANCB. 169 

every bargain and sale of lands for a year should be put Bargatn and 
into writing, as no pecuniary rent was ever reserved, "urtbe'in*" 
the consideration being usually five shillings, the receipt writing, 
of which was acknowledged, though in fact it was never 
paid. And the bargain and sale, or lease for a year, 
was usually made by deed, though this was not abso- 
lutely necessary. It was generally dated the day before 
the date of the release, though executed on the same 
day as the release, immediately before the execution of 
the latter. 



This cumbrous contnvance of two deeds to every pur- Act abolithing 

the I( 
year. 



chase continued in constant use down to the year 1841, *"** ^* 



when the act was passed to which we have before re- 
ferred {d)y intituled '' An Act for rendering a Release as 
effectual for the Conveyance of Freehold Estates as a 
Lease and Release by the same Parties." This act enacts 
that every deed or instrument of release of a freehold 
estate, or purporting or intended to be so, which shall 
be expressed to be made in pursuance of the act, shall 
be as effectual, and shall take effect as a conveyance to 
uses or otherwise, and shall operate in all respects, as if 
the releasing party or parties, who shall have executed 
the same, had also executed, in due form, a deed or in- 
strument of bai^ain and sale, or lease for a year, for 
giving effect to such release, although no such deed or 
instrument of bargain and sale, or lease for a year, shall 
be executed. And now by the recent act to amend the Act to amend 
law of real property (c), a deed of grant is alone suffi- p™erty. ** 
cient for the conveyance of all corporeal hereditaments. 

The legal seisin being thus capable of being trans- The estate 
ferred by a deed of grant, there is the same necessity markeTout. * 
now as there was when a feoffment was employed, that 

{d) SUt. 4 & 5 Vict. c. 21. (e) Stat. 8 & 9 Vict. c. 106. 
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Conveyance 
made unto and 
to the use of 
the purchaser. 



the estate which the purchaser is to take shoald be 
marked out(/). If he has purchased an estate in fee 
simple, the conveyance must be expressed to be made 
to him and his hein ; for the construction of all convey- 
anceSy wills only excepted, is in this respect the same ; 
and a conveyance to the purchaser simply, without these 
words, would merely convey to him an estate for his 
life, as in the case of a feoffment {g). In this case also, 
as well as in a feofiment, it is the better opinion that, in 
order to give permanent validity to the conveyance, it is 
necessary either that a consideration should be expressed 
in the conveyance, or that it should be made to the use 
of the purchaser, as well as unto him (A) : for a lease 
and release was formerly, and a deed of grant is now, as 
much an established conveyance as a feoffment ; and the 
rule was, before the Statute of Uses, that any convey- 
ance, and not a feoffment particularly, made to another 
without any consideration, or any declaration of uses, 
should be deemed to be made to the use of the party 
conveying. In order, therefore, to avoid any such con- 
struction, and so to prevent the Statute of Uses from 
immediately undoing all that has been done, it is usual 
to express, in every conveyance, that the purchaser shall 
hold, not only unto, but unto and to the use of himself 
and his heirs. 



A conveyance 
may be made 
to uses. 



A conveyance might also have been made by lease 
and release, as well as by a feoffment, to one person and 
his heirs, to the use of some other person and his heirs ; 
and, in this case, as in a similar feoffment, the latter per- 
son took at once the whole fee simple, the former being 
made, by the Statute of Uses, merely a conduit pipe for 
convepng the estate to him (i). This extraordinary re- 



(/) Shep. Touch. 327; see 
ante, p. 124. 

ig) Shep. Touch, ubi supra. 
(A) 2 Sand. Uses, 64—69 (77 



— 84, 5th ed.); Sugd. note to 
Glib. Uses, 233; see ante, pp. 
127, 137. 
(i) See ante, p. 137. 
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suit of the Statute of Uses is continually relied on in 
modem conveyancing ; and it may now be accomplished 
by a deed of grant in the same manner as it might have 
been before effected by a lease and release. It is found 
particularly advantageous as a means for avoiding a rule 
of law, that a man cannot make any conveyance to him- A man cannoc 
self; thus if it were wished to make a conveyance of ^jj^*'^**^ ' 
lands from A., a person solely seised, to A. and B. 
jointly, this operation could not, before the Statute of 
Uses, have been effected by less than two conveyances ; 
for a conveyance from A. directly to A. and B. would 
pass the whole estate solely to B. (A). It would, there- 
fore, have been requisite for A. to make a conveyance 
to a third person, and for such person then to re-convey 
to A. and B. jointly. And this is the method which is 
still adopted, under similar circumstances, with respect 
to leasehold estates and personal property, which are 
not affected by the Statute of Uses. If, however, the Butamanm«x 
estate be freehold, all that is necessary is for A. to ho^dtTtoano- 
convey to B. and his heirs, to the use of A. and B. and Jj^«' ^« >>>• o*" 
their heirs ; and a joint estate in fee simple will imme- 
diately vest in them both. Suppose, again, a person 
should wish to convey a freehold estate to another, re- 
serving to himself a life interest, — without the aid of 
the Statute of Uses he would be unable to accomplish 
this result by a single deed (/)• But, by means of the 
statute, he may now make a conveyance of the property 
to the other and his heirs, to the use of himself (the 
conveying party) for his life, and from and immediately 
after his decease, to the use of the other and his heirs 
and assigns. By this means the conveying party will 
at once become seised of an estate only for his life, and 



(&) Perkins, B. 203. So a man Rep. 595. 
cannot covenant to pay money (/) Perk. as. 704, 705 ; Youde 

to himself and another on a joint v. Jone», 13 Mee. & Wels. 534. 
account, Faulkner v. Lowe, 2 Ex. 

R.P. M 



use. 
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after his decease an estate in fee simple will remain for 
the other. 



An ordinary 
purchase deed. 



Date. 
Parties. 



Recital of the 
conveyance to 
the vendor. 



Recital of the 
contract for 
sale. 



Testatum. 
Consideration. 



Receipt. 



The reader will now be in a situation to understand an 
ordinary purchase deed of the simplest kind, with a 
specimen of which he is accordingly presented : — " THIS 
" INDENTURE (wi) made the firat day of January 
" 1846 between A. B. of Cheapside in the city of London 
'^ esquire of the one part and C. D. of Lincoln's Inn in 
** the county of Middlesex esquire of the other part. 
" Whereas by indentures of lease and release (a) bear- 
" ing date respectively the first and second days of 
" January 1838 and respectively made between E. F. of 
" the one part and the said A. B. of the other part for 
^' the consideration therein mentioned the messuage lands 
** and hereditaments hereinafter described with the ap* 
" purtenances were conveyed unto and to the use of the 
'' said A. B. his heirs and assigns for ever And whereas 
** the said A. B. hath contracted with the said C. D. for 
" the absolute sale to him of the inheritance in fee sim- 
'' ple(o) in possession of and in the said messuage lands 
** and hereditaments with the appurtenances free from all 
'' incumbrances for the sum of one thousand pounds 
" Now THIS Indenture witnesseth that in pursuance 
*' of the said contract and in consideration of the sum 
" of one thousand pounds of lawful money of Great 
*^ Britain to the said A. B. in hand paid by the said C. 
" D. upon or before the execution of these presents (the 
" receipt of which said sum of one thousand pounds in 
** fiiU for the absolute purchase of the inheritance in fee 
'^ simple in possession of and in the messuage lands and 
*' hereditaments herein before referred to and her^nafter 
'' described with the appurtenances he the said A. B. 
" doth hereby acknowledge and from the same doth 
** rdease the said C. D. his heirs executors administrators 



(m) Ante, p. 130. 
{n) Ante, p. 158. 



(o) Ante, p. 57 et acq. 
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*^ and assigns) He the said A. B. doth by these preseats Operativ* 
** GRANT (p) unto the said C. D. and his heirs all that "^^^^ 
" messuage or tenement [here describe the premises] To- 
" gether with all outhouses ways watercourses trees com* 
^' monable rights easements and appurtenances to the said 
** messuage lands hereditaments and premises (9) hereby 
** granted or any of them belonging or therewith used or 
^* oijoyed And all the estate (r) and right of the said A* Ettate. 
^' B. in and to the same To havb and to holo the Habendum. 
'^ said messuage lands hereditaments and premises in- 
** tended to be hereby granted with the appurtenances 
^^ unto and to the use o((s) the said C. D. his heirs and 
^ assigns for ever (t)." [ Then follow covenants by the 
vendor with the purchaser for the title; that is, thai he 
has good right to convey the premises^ for their quiet en- 
joyment by the purchaser^ and freedom from incitmr 
branceSy and that the vendor and his heirs will mahe all 
such further conveyances as may be reasonably requiredJ] 
" In witness whereof the said parties to these presents 
'^ have hereunto set their hands and seals the day and 
" year first above written." To the foot of the deed are 
appended the seals and signatures of the parties («); and, 
on the back is indorsed a further receipt for the purchase- 
money (i?), and an attestation by the witnesses, of whom Two witnetaet 
it is very desirable that there should be two, though the <*«""**>«• 
deed would not be void even without any (tr). On the Stampa. 
face of the deed will be observed the proper stamps, 
without which it could not until recently have been 
admitted as evidence (x). But by the Common Law 
Procedure Act, 1864 (y), it is now provided that upon 

(p) Ante, pp. 153, 159. kyns, 478 ; 3 Atk. 112; 2 Sand. 

(9) Ante, p. 14. Usea, 305, n. A. (118, n., 5th 

(r) Ante, p. 17. ed.); 3 Preston's Abstracts, 15. 

(») Ante, p. 160. (w) 2 Black. Com. 307, 378. 

(/) Ante, pp. 125, 160. (f) Ibid. 207. 

(u) Ante, p. 132. (y) Sut 17^19 Vk|. «. 1 25, 

<v) This practice is of compa- a. 29. 
ratively niodern date. See 2 At- 

m2 
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payment to the proper oflBcer of the Court of the stamp 
duty, and the penalty required by statute, namely 10/. (ar), 
and the additional penalty of 1/., any deed or other docu- 
ment shall be admissible in evidence, saving all just ex- 
ceptions on other grounds. Purchase deeds are now 
subject to ad valorem stamps of one-half per cent., or ten 
shillings per hundred pounds on the amount of the pur- 
chase-money paid, according to the table below ; with 
a further progressive duty of lOs. for every entire quantity 
of 1080 words over and above the first 1080, unless the 
ad valorem duty is less than 10^., in which case the pro- 
gressive duty is equal to the amount of the ad valorem 
duty (a). These duties however do not apply to any 
deed or instrument which shall have been signed or ex- 
ecuted by any party thereto, or which shall bear date, 
before or upon the 10th of October, 1860. Such a deed, 

(f) Stat. 13 & 14 Vict. c. 97, s. 12. 

(a) Where the purchase or consideration money therein or there- 
upon expressed shall not exceed £25 £0 2 6 

And shall exceed £25 and not exceed £50 5 

50 „ 75 7 6 



II 

II 

„ 125 „ 150 15 

„ 150 „ 175 17 6 



75 „ 100 10 

100 „ 125 12 6 



175 „ 200 10 

200 y, 225 12 6 

225 „ 250 15 

250 „ 275 17 6 



II 

II 

II 

II 

„ 275 „ 300 1 10 

„ 300 „ 350 1 15 

M 350 „ 400 2 

„ 400 „ 450 2 5 

„ 450 „ 500 2 10 

„ 500 „ 550 2 15 

„ 550 „ 600 3 

And where the purchase or consideration money shall 
exceed £600, then for every £100, and also for any 

fractional part of £100 10 

See Stat. 13 & 14 Vict. c. 97. 
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unless preceded by a lease for a year, bears the same 
stamp duty as the lease for a year was subject to, and 
also, whether so preceded or not, an ad valorem duty 
according to the table stated below (b). 

If the premises should be situate in either of the Registry in 
counties of Middlesex or York, or in the town and Yorkshire and 
county of Kingston-upon-HuU, a memorandum will or H***** 

(b) Where the purchase or consideration money therein expressed 

shall not amount to £20 £0 10 

Amount to 20 and not to 50 10 

„ 50 ,, 150 1 10 



}> 



150 ,, 300 2 

„ 300 „ 500 3 

,, 500 „ 750 6 

,, 750 „ 1000 

„ 1000 „ 2000 12 

„ 2000 ,, 3000 25 

,, 3000 „ 4000 35 

„ 4000 „ 5000 45 

„ 5000 „ 6000 55 



» 

$9 
>f 
» 
tt 
» 
»$ 
>l 
tt 
fl 
tt 



6000 „ 7000 65 

7000 „ 8000 75 

8000 „ 9000 85 

9000 „ 10,000 95 

10.000 „ 12,500 110 

12,500 „ 15,000 130 

15,000 „ 20,000 170 

20,000 „ 30,000 240 

30,000 „ 40,000 350 

40,000 „ 50,000 450 

50,000 „ 60,000 550 



60,000 „ 8C,000 650 

80,000 „ 100,000 800 

100,000 or upwards 1000 

And for eveiy entire quantity of 1080 words contained 
therein over and ahove the first 1080 words, a further 

progressive duty of £10 

See stats. 55 Geo. III. c. 184, 4 fir 5 Vict. c. 21, 7 & 8 Vict c 
76, and 8 & 9 Vict. c. 106. The earlier stamp acts are stats. 44 
Geo. III. c. 98, and 48 Geo. III. c. 149, the latter of which statutes 
first imposed an ad valorem duty on purchase deeds. 
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ought to be found indorsed, to the effect that a memorial 
of the deed was duly registered on such a day, in such 
a book and page of the register, established by act of par* 
liament, for the county of Middlesex (c), or the ridings of 
York, or the town of Kingston-upon-Hull(rf). Under 
these acts, all deeds are to be adjudged fraudulent and 
void against any subsequent purchaser or mortgagee for 
valuable consideration, unless a memorial of such deeds 
be duly registered before the registering of the memorial 
of the deed under which such subsequent purchaser or 
mortgagee shall claim. Wills of lands in the above 
counties ought also to be registered, in order to prevail 
against subsequent purchasers or mortgagees. Convey- 
ances of lands forming part of the great level of the fens, 
Bedford Level, called Bedford Level, are also required to be registered 

in the Bedford Level Office (e) ; but the construction 
which has been put on the statute, by which such registry 
is required, prevents any priority of interest from being 
gained by priority of registration (/). 

Formal style of From the specimen before him, the reader will be 
menta."*^"' struck with the stiff and formal style which characterizes 

legal instruments ; but the formality to be found in every 
properly drawn deed has the advantage, that the reader 
who is acquainted with the usual order, knows at once 
where to find any particular portion of the contents ; 
and, in matters of intricacy, which must frequently occur, 
this facility of reference is of incalculable advantage. 
The fmmework of every deed consists but of one, two, 
or three simple sentences, according to the number of 
Testatum. times that the testatum^ or witnessing part, " Now this 

Indenture witnesseth," is repeated. This testatum is 

(c) Stat. 7 Anne, c-. 20. and stat. 8 Geo. IT. c. 6, for the 

(rf) Stat. 2 & 3 Anne, c. 4, 5 north riding. 

Anne, c. 18, for the west riding; (e) Stat. 15 Car. II. c. 17, s. 8. 

ttat. 6 Anne, c. 35, for the east {J) Willis v. Brovm, 10 Sim. 

riding and Kingston-upon-HuIl; 127. 
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always written in large letters ; and, though there is no 
limit to its rq)etition (if circumstances should require it) 
yet, in the majority of cases, it occurs but once or twice 
%t most In the example above given, it will be seen 
that the sentence on which the deed is framed, is as fol- 
lows : — '' This Indenture, made on such a day between 
" such parties, witnesseth, that for so much money A. B. 
^' doth grant certain premises unto and to the use of 
'^ C. D. and his heirs." After the names of the parties 
have been given, an interruption occurs for the purpose 
of introducing the recitals ; and when the whole of the 
introductory circumstances have been mentioned, the 
thread is resumed, and the deed proceeds, ** Now this 
Indenture witnesseth/' The receipt for the purchase- 
money is again a parenthesis ; and soon after comes the 
description of the property, which further impedes the 
progress of the sentence, till it is taken up in the haben" Habendum. 
(ftt»i, ^'To have and to hold/' from which it uninter- 
ruptedly proceeds to the end. The contents of deeds, 
embradng as they do all manner of transaction between 
man and man, must necessarily be infinitely varied ; and 
a simple conveyance, such as that we have given, is rare, 
compared with the number of those in which special cir- 
cumstances occur. But in all deeds, as nearly as possi- 
ble, the same order is preserved. The names of all the 
parties are invariably placed at the beginning; then Parties, 
follow recitals of facts relevant to the matter in hand ; Recitali. 
then, a preliminary recital, stating shortly what is to be 
done ; then, the testatumy containing the operative wards OpmtiTt 
of the deed, or the words which eflfect the transaction, "^^^ ■* 
of which the deed is the witness or evidence ; after this, 
if the deed relate to property, come the parcels or de- Parcels, 
scription of the property, either at large, or by reference 
to some deed already recited ; then, the habendum show- Habendum, 
ing the estate to be holden; then, the uses and trusts y if Uses and trusts, 
any; and, lastly, such qualifying provisoes and cove- Covenants, 
nants, as may be required by the special circumstances 
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No stops. of the case. Throughout all this, not a single stop is to 

be found, and the sentences are so framed as to be inde* 
pendent of their aid ; for, no one would wish the title to 
his estates to depend on the insertion of a comma or 
semicolon. The commencement of sentences, and now 
and then some few important words, which serve as 
landmarks, are rendered conspicuous by capitals : by the 
aid of these, the practised eye at once collects the sense ; 
whilst, at the same time, the absence of stops renders it 
next to impossible materially to alter the meaning of a 
deed, without the forgery being discovered. 

Similarity of The adherence of lawyers, by common consent, to the 

same mode of framing their drafts has given rise to a 
great similarity in the outward appearance of deeds ; 
and the eye of the reader is continually caught by the 
same capitals, such as, " This Indenture," " And 

WHEREAS," " Now THIS INDENTURE WITNESSETH," 

" To HAVE AND TO HOLD," &c. This similarity of ap- 
pearance seems to have been mistaken by some for a 
sameness of contents, — an error for which any one but 
a lawyer might perhaps be pardoned. And this mistake, 
coupled with a laudable anxiety to save expense to the 
public, appears to have produced a plan for making con- 
veyances by way of schedule. In pursuance of this 
plan, two acts of parliament have already passed, one 
for conveyances (^), the other for leases (A). These acts, 
however, as might have been expected, are very seldom 
employed ; nor is it possible that any schedule should 
ever comprehend the multitude of variations to which 
purchase deeds are continually liable. In the midst of 
this variety, the adoption, as nearly as possible, of the 
same framework is a great saving of trouble, and con- 
sequently of expense ; but, so long as the power of 
alienation possessed by the public is exerciseable in such 
a variety of ways, and for such a multitude of purposes 

(g) Stat. 8 & 9 Vict. c. 119. {h) Stat. 8 & 9 Vict c. 124. 
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as is now permitted, so long will the conveyance of 
landed property call for the exercise of learning and 
skilly and so long also will it involve the expense requisite 
to give to such learning and skill its proper remunera- 
tion. The remuneration, however, which is afforded to ProfcMtomJ 
the profession of the law is bestowed in a manner which ""*""«""*■• 
calls for some remark. In a country like England, 
where every employment is subject to the keenest com* 
petition, there can be little doubt but that, whatever 
method may be taken for the remuneration of profes- 
sional services, the nature and quantity of the trouble 
incurred must, on the average and in the long run, be 
the actual measure of the remuneration paid. The mis- 
fortune is, that when a wrong method of remuneration 
is adopted, the true proportion between service and re- 
ward is necessarily obtained by indirect means, and there- 
fore in a more troublesome, and, consequently, more ex- 
pensive manner, than if a proper scale had been directly 
used. In the law, unfortunately, this has been the case, 
and there seems no good reason why any individual 
connected with the law should be ashamed or afraid of 
making it known. The labour of a lawyer is very dif- 
ferent from that of a copyist or printer; it consists first 
and chiefly in acquiring a minute acquaintance with the 
principles of the law, then in obtaining a knowledge of 
the facts of any particular case which may be brought 
before him, and lastly in practically applying to such 
case the principles he has previously learnt. But, for 
the last and least of these items alone does he obtain 
any direct remuneration ; for, deeds are now paid for by 
the length, like printing or copying, without any regard 
to the principles they involve, or to the intricacy or im- 
portance of the facts to which they may relate (i) ; and, 

(i) By a recent statute, 6 & 7 dered liable to taxation or reduc- 

Vict. c. 73, 8. 37, the charges of tion to the established scale, which 

a solicitor for business relating is regulated only by length. Pre- 

entirely to conveyancing are ren- viously to this statute, the bill of 



forms. 
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more than this, the rate of payment is fixed so low, that 
no man of education could afford for the sake of it, first 
to ascertain what sort of instrument the circumstances 
may require, and then to draw a deed containing the full 
measure of ideas of which words are capable. The pay- 
ment to a solicitor for drawing a deed is fixed at one 
shilling for every seventy-two words, denominated a 
folio ; and the fees of counsel, though paid in guineas, 
average about the same. The consequence of this false 
economy on the part of the puMic has been, that certain 
well known and long established lengthy forms, full of 
synonymes and expletives, are current among lawyers as 
Common common forms^ and by the aid of these, ideas are diluted 

to the proper remunerating strength; not that a lawyer 
actually inserts nonsense simply for the sake of increas- 
ing his fee ; but words, sometimes unnecessary in any 
case, sometimes only in the particular case in which he is 
engaged, are suffered to remain, sanctioned by the autho- 
rity of time and usage. The proper amount of verbiage 
to a common form is well established and understood, 
and whilst any attempt to exceed it is looked on as dis- 
graceful, it is never likely to be materially diminished till 
a change is made in the scale of payment. The case of 
the medical profession is exactly parallel ; for, so long as 
the public think that the medicine supplied is the only 
thing worth paying for, so long will cures ever be ac- 
companied with the customary abundance of little bottles. 
In both cases, the system is bad ; but the fault is not with 
the profession, who bear the blame, but with the public, 
who have fixed the scale of payment, and who, by a 
little more direct liberality, might save themselves a con- 
siderable amount of indirect expense. If physicians' 

a solicitor relating to conveyanc- ing bills were not strictly tax- 
ing was not taxable, unless part able, they, were always drawn up 
of the bill was for business trans- on the same principle of payment 
acted in some Court of law or by length, which pervades the 
equity. But although conveyauc- other branches of the law. 
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prescriptions were paid for by their length, does any one 
suppose that their present conciseness would long con- 
tinue ? — unless indeed the rate of payment were fixed 
so high as to leave the average remuneration the same 
as at present The acts above mentioned contain a pro- 
vision thaty in taxing any bill for preparing and exe- 
cuting any deed under the acts, the taxing ofiBcer shall 
consider, not the length of such deed, but only the skill 
and labour employed and responsibility incurred in the 
preparation thereof (A). This, so far, is an effort in the 
right direction ; though it is too partial to be of any 
benefit. The student must, therefore, make up his mind 
to find in legal instruments a considerable amount of 
verbiage ; at the same time he should be careful not be 
confouind this with that formal and orderly style which 
iaciiitates the lawyer's perusal of deeds, or with that re- 
petition which is often necessary to exactness without the 
dangerous aid of stops* The form of a purchase-deed, 
which has been given above, is disencumbered of the 
usual verbiage, whilst, at the same time, it preserves the 
regular and orderly arrangement of its parts. A similar 
conveyance, by deed of grant, in the old established 
common forms, will be found in the Appendix (/)• 

To return : — A lease and release was said to be an in- Lease and re- 
nocent conveyance ; for when, by means of the lease and cenTconvcy-*^ 
the Statute of Uses, the purchaser had once been put into ance. 
possession, he obtained the fee simple by the release; and 
a release never operates by wrong, as a feoffment occa- 
sionally did(»i), but simply passes that which may law- 
fully and rightfully be conveyed (n). The same rule is So a grant 
applicable to a deed of grant (o) . Thus, if a tenant merely 
for his own life should, by a lease and release, or by a 
grant, purport to convey to another an estate in fee sim- 

{k) Stat. 8 & 9 Vict. c. 119, (iw) Ante, p. 126. 

B. 4 ; Stat. 8 & 9 Vict. c. 124, s. 3. (n) Litt. s. 600. 

(/) See Appendix (C). (o) Litt. ss. 616, 617. 
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Word grant. 



pie, his own life interest only would pass, and no injury 
would be done to the reversioner. The word grant is the 
proper and technical term to be employed in a deed of 
grant {p)^ but its employment is not absolutely necessary ; 
for it has been held that other words indicating an inten- 
tion to grant will answer the purpose (j*). 



Bargain and 
sale. 



Inrolment. 



Bargain and 
■ale cannot be 
made to one 
person to the 
use of another. 



In addition to a conveyance by deed of grant, other 
methods are occasionally employed. Thus, there may 
be a bargain and sale of an estate in fee simple, by deed 
duly inroUed pursuant to the statute 27 Hen. VIII. c. 16, 
already mentioned (r). The chief advantage of a bargain 
and sale is, that by a statute of Anne («), an office copy 
of the inrolment of a bargain and sale is made as good 
evidence as the original deed. In some cities and bo- 
roughs the inrolment of bargains and sales is made by 
the mayors or other officers (Q. And in the counties 
palatine of Lancaster and Durham it may be made in 
the palatine courts {u) ; and so the inrolment of bargains 
and sales of lands in the county of Cheshire might have 
been made in the palatine courts of that county until 
their abolition {x). Bargains and sales of lands in the 
county of York may be inroUed in the raster of the 
riding in which the lands lie (y). When a bargain and 
sale is employed the whole legal estate in fee simple 
passes, as we have seen {z\ by means of the Statute of 
Uses, — the bargainor becoming seised to the use of the 
bargainee and his heirs. A bargain and sale, therefore, 
cannot, like a lease and release, or a gi*ant, be made to 



{p) Shep. Touch. 229. 

(q) Shove y. Fincke^^ T. Rep. 
124; Haggerstonv, Hanbuty, 5 
Barn, k Cres. 101. 

(r) Ante, p. 157. 

(t) Stat. 10 Anne, c. 18, s. 3. 

(0 Stat. 27 Hen. Vlli. c. 16, 
B. 2. 



(u) Stat. 5 £liz. c. 26 

(j:) By Stat. 11 Geo. IV. & 1 
Will. IV. c. 70. 

(y) Stat 5 & 6 Anne, c. 18; 
6 Annfe, c. 35, as. 16, 17, 34; 8 
Geo. II. c. 6, 8. 21. 

(i) Ante, p. 156. 
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one person to the use of another; for, the whole force of 
the Statute of Uses is already exhausted in transferring 
the legal estate in fee simple to the bargainee (a). Si- 
milar to a bargain and sale is another method of convey- 
ance occasionally, though very rarely, employed, namely* 
a covenant to stand seised to the use of another, in con- Coveiumt to 
sideration of blood or marriage (b). In addition to these 
methods, there may be a conveyance by appointment of 
a use, under a power of appointment, of which more will Appointment, 
be said in a future chapter (c). The student, indeed, can 
never be too careful to avoid supposing that, when he 
has read and understood a chapter of the present, or any 
other elementary work, he is therefore acquainted with 
all that is to be known on the subject. To place him in 
a position to comprehend more is all that can be at- 
tempted in a first book. 

(a) See ante, p. 155. C. P. 15 Jur. 632. 

(6) See Doe d. DanUll ▼. (r) See the chapter on execu- 

Woodroffe, 10 Mee. & Well, tory interests. 
608 ; Doe d. Starling v. Prince^ 
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CHAPTER X. 

OF A WILL OF LANDS. 

The right of testamentary alienation of lands is a matter 
depending upon act of parliament. We have seen, that 
previously to the reign of Henry VIII. an estate in fee 
simple, if not disposed of in the lifetime of the owner, 
descended, on his death, to his heir at law (a). To this 
rule, gavelkind lands, and lands in a few favoured bo- 
roughs, formed exceptions ; and the hardship of the rule 
was latterly somewhat mitigated by the prevalence of 
conveyance to uses ; for the Court of Chancery allowed 
the use to be devised by will (J). But when the Statute 
of Uses (c) came into operation, and all uses were turned 
into legal estates, the title of the heir again prevailed, 
and the inconvenience of the want of testamentary power 
then began to be felt. To remedy this inconvenience, 
Statute of an act of parliament (rf), to which we have before re- 
ferred (^), was passed six years after the enactment of 
the Statute of Uses. By this act, every person having 
any lands or hereditaments holden in socage, or in the 
nature of socage tenure, was enabled, by his last will and 
testament in writing, to give and devise the same at his 
will and pleasure; and those who had estates in fee 
simple in lands held by knights' service were enabled, in 
the same way, to give and devise two third parts thereof. 
When, by the statute of 12 Car. II. c. 24(/) socage 
was made the universal tenure, all estates in fee simple 
became at once devisable, being all then holden by soc- 
age. This extensive power of devising lands by a mere 

(a) Ante, p. 60. plained by statute 34 & 35 Hen. 

[b) Ante, p. 135. VIII. c. 5. 

(f) Stat. 27 Hen. VIII. c. 10; (e) Ante, p. 60. 

ante, p. 136. (J) Ante, p 105. 

{d) 32 Hen. VIII. c. 1, ex- 
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writing unattested was soon curtailed by the Statute of 
Frauds (y ), which required that all devises and bequests 
of any lands or tenements, devisable either by statute The statute o 
or the custom of Kent, or of any borough, or any other 
custom, should be in writing, and signed by the party 
so devising the same, or by some other person in his 
presence and by his express directions, and should be 
attested and subscribed in the presence of the said de- 
visor by three or four credible witnesses, or else they 
should be utterly void and of none effect. And thus 
the law continued till the year 1837, when an act was 
passed for the amendment of the laws with respect to New Willi Act 
wills (A). By this act the original statute of Henry 
VIII. (i) was repealed, except as to wills made prior to 
the 1st of January, 1838, and the law was altered to its 
present state. This act permits of the devise by will of 
every kind of estate and interest in real property, which 
would otherwise devolve to the heir of the testator, or, 
if he became entitled by descent, to the heir of his 
ancestor (7); but enacts (A), that no will shall be valid, 
unless it shall be in writing, and signed at the foot or 
end thereof by the testator, or by some other person in 
his presence and by his direction ; and such signature 
shall be made or acknowledged by the testator, in the 
presence of two or more witnesses, present at tlie same 
time ; and such witnesses shall attest, and shall subscribe 
the will in the presence of the testator. One would have 
thought that this enactment was sufficiently clear, espe- 
cially that part of it which directs the will to be signed 
at the foot or end thereo£ Some very careless testators, 
and very clever judges, have, however, contrived to throw 
upon this clause of the act a discredit, which it does not 
deserve. And it has accordingly been enacted (Z), by Wilis Act 
way of explanation, that every will shall, so far only as Act*"i852." 

(g) 29 Car. II. c. 3, 8. 5. (;) Sect. 8. 

(h) Stat. 7 Win. IV. & 1 Vict. {k) Sect. 9. 

c. 26. (0 Stot. 15 & 16 Vict. c. 24. 
(i) 32 Hen. VIII. c.l. 
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regards the position of the signature of the testator, or of 
the person signing for him, be deemed to be valid, if the 
signature shall be so placed at, or after, or following, or 
under, or beside, or opposite to the end of the will, that 
it shall be apparent on the face of the will that the tes- 
tator intended to give effect by such his signature to the 
writing signed as his will; and that no such will shall be 
affected by the circumstance that the signature shall not 
follow, or be immediately after, the foot or end of the 
will, or by the circumstance that a blank space shall in- 
tervene between the concluding word of the will and the 
signature, or by the circumstance that the signature shall 
be placed among the words of the testimonium clause, 
or of the clause of attestation, or shall follow or be 
afler or under the clause of attestation, either with or 
without a blank space intervening, or shall follow or be 
aft^er or under or beside the names, or one of the names, 
of the subscribing witnesses, or by the circumstance 
that the signature shall be on a side or page, or other 
portion of the paper or papers, containing the will, 
whereon no clause or paragraph or disposing part of the 
will shall be written above the signature, or by the cir- 
cumstance that there shall appear to be sufficient space 
on or at the bottom of the preceding side or page, or 
other portion of the same paper, on which the will is 
written, to contain the signature ; and the enumeration 
of the above circumstances is not to restrict the gene- 
rality of the above enactment. But no signature is to be 
operative to give effect to any disposition or direction 
which is underneath, or which follows it ; nor shall it 
give effect to any disposition or direction inserted after 
the signature shall be made. The unlearned reader will 
perhaps be of opinion that there is not one of the posi- 
tions above so labourously enumerated, that might not 
very properly have been considered as at the foot or end 
of the will within the spirit and meaning of the act ; 
except in the case of a large blank being left before the 
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signature, apparently for the purpose of the subsequent 
insertion of other matter: in which case the fraud to 
which the will lays itself open would be a sufficient 
reason for holding it void. 

The Statute of Frauds, it will be observed, required Who may be 
that the witnesses should be credible ; and, on the point ^""••■*** 
of credibility, the rules of law with respect to witnesses 
have, till recently, been very strict ; for the law had so 
great a dread of the evil influence of the love of money, 
that it would not even listen to any witness who had 
the smallest pecuniary interest in the result of his own 
testimony. Hence, under the Statute of Frauds, a 
bequest to a witness to a will, or to the wife or husband 
of a witness, prevented such witness from being heard 
in support of the will ; and, the witness being thus 
incredible, the will was void for want of three credible 
witnesses. By an act of Geo. 11. (m), a witness to 
whom a gift was made was rendered credible, and the 
gift only which was made to the witness was declared 
void ; but the act did not extend to the case of a gift to 
the husband or wife of a witness ; such a gift, therefor^, 
still rendered the whole will void (n). Under the ne^ New enact- 
act, however, the incompetency of the witness at the 
time of the execution of the will, or at any time after- 
wards, is not sufficient to make the will invalid (o) ; and 
if any person shall attest the execution of a will, to 
whom, or to whose wife or husband, any beneficial inte- 
rest whatsoever shall be given, (except a mere charge 
for payment of debts,) the person attesting will be a 
good witness ; but the gift of such beneficial interest to 
such person, or to the wife or husband of such person, 

(m) Stat. 2o Geo. II. c. 6. 65, 1st edit.; 2 Strange, 1255. 

(fi) Hatfield V. Thorp, 5 Barn. (o) Stat. 7 Will. IV. & 1 Vict. 

& Aid. 589; 1 Jarm. on Wills, c 26, s. 14. 

R.P. N 
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Court of Pro- 
bate. 



will be yoid(p). Creditors^ alsOy are good witnesses, 
although the will should contain a charge for payment 
of debts {q) ; and the mere circumstance of being ap- 
pointed executor is no objection to, a witness (r). By 
more recent statutes («), the rule which excluded the 
evidence of witnesses in courts of justice, and of parties 
to actions and suits, on account of interest, has been 
very properly abolished ; and the evidence of interested 
persons is now received, and its value estimated accord- 
ing to its worth ; but the new Wills Act is not affected 
by these statutes (t). The courts of common law had 
formerly exclusive jurisdiction in questions arising on 
the validity of a will of real estate, whilst the ecclesi- 
astical courts had the like exclusive jurisdiction over 
wills of personal estate. But an act has recently been 
passed establishing a Court of Probate (u)y in which all 
wills of personal estate are now required to be proved. 
This act provides for the citation before the court of the 
heir at law of the testator and the devisees of his real 
estate; and such heir and devisees, when cited, will be 
bound by the proceedings (v) ; but. this occurs only when 
a contest is expected or actually takes place. In all 
ordinary cases a will, so far as it affects real estate, does 
not require to be proved. 



Revocation of 
a will. 



So much, then, for the power to make a will of lands, 
and for the formalities with which it must be accom- 
panied. A will, it is well known, does not take effect 
until the decease of the testator. In the meantime, it 



(p) Sect. 15. See Gumey v. 
Gurney, 3 Drew. 208; Tempeit 
y. Tempestt 2 Kay & J. 635. 

(g) Sect. 16. 

(r) Sect. 17. 

(«) Stats. 6 & 7 Vict. c. 85 ; 14 
& 15 Vict. c. 99, amended by 
Btat. 16& 17 Vict. c. 83. 



(0 Stat. 6 & 7 Vict. c. 85, a. 1 ; 
14 & 15 Vict. c. 99, 8. 5. 

(u) Stat. 20 & 21 Vict. c. 77, 
amended by stat. 21 & 22 Vict, 
c. 95. 

(r) Stat. 20 & 21 Vict. c. 77, 
88. 61, 62, 63. 
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may be revoked in various ways; as, by the marriage of By nuunicge. 
either a man or woman (w) ; though, before the recent 
act, the marriage of a man was not sufficient to revoke 
his willy unless he also had a child bom (x). A will 
may also be revoked by burning, tearing, or otherwise By buminir, 
destroying the same, by the testator, or by some person 
in his presence and by his direction, with the intention 
of revoking the same (y). But the recent act enacts (z), 
that no obliteration, interlineation, or other alteration, 
made in any will after its execution shall have any effect 
(except so far the words, or effect of the will, before 
such alteration, shall not be apparent), unless such 
alteration shall be executed in the same manner as a 
will; but the signature of the testator, and the subscrip- 
tion of the witnesses, may be made in the margin, or on 
some other part of the will, opposite or near to such 
alteration, or at the foot or end of, or opposite to a me- 
morandum referring to such alteration, and written at 
the end, or some other part of the will. A will may By writing 
also be revoked by any writing, executed in the same " ^ executed, 
manner as a will, and declaring an intention to revoke, 
or by a subsequent will or codicil (a), to be executed as B^ subsequeDt 
before. And where a codicil is added, it is considered ^ * 
as part of the will; and the disposition made by the will 
is not disturbed further than is absolutely necessary to 
give effect to the codicil (fi). 

(u?) Stat. 7 Will. IV. & 1 Vict, tions." 
c. 26, 8. 18. ** Except a will (x) I Jarman on Wills, 106, 
made in exercise of a power of Isted. ; 102, 2nd ed. See Mars- 
appointment, when the real or $ton v. Roe d. FoXf 8 Ad. & Ell. 
personal estate thereby appointed 14. 

would not, in default of such ap- (^) Stot. 7 Will. IV. & 1 Vict, 

pointment, pass to his or her c. 26, s. 20. 
heir, customary heir, executor or (s) Sect* 21. 

administrator, or the person en- (a) Sect. 20. 

titled, as his or her next of kin, {b) 1 Jarman on Wills, 160, 

under the Statute of Distribu- Isted.; 146, 2nd ed. 

n2 
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Subfeqnent 
dispotitioo. 



Aftcr-pnr- 
chaied landf . 



A will now 
■peaks from 
the death of 
the testator. 



The above are the only means by which a will can 
now be revoked ; unless^ of course, the testator choose 
afterwards to part with any of the property comprised 
in his willy which he is at perfect liberty to do. In this 
case the will is revoked, as to the property parted with, 
if it does not find its way back to the testator, so as to 
be his at the time of his death. Under the statute of 
Hen. VIII. a will of lands was regarded in the light of 
a present conveyance, to come into operation at a future 
time, namely, on the death of the testator. And if a 
man, having made a will of his lands, afterwards dis- 
posed of them, they would not, on returning to his pos- 
session, again become subject to his will, without a 
subsequent republication or revival of the will (c). But, 
under the new act, no subsequent conveyance shall 
prevent the operation of the will, with respect to such 
devisable estate or interest as the testator shall have at 
the time of his death {d). In the same manner, the old 
statute was not considered as enabling a person to dis- 
pose by will of any lands, except such as he was pos- 
sessed of at the time of making his will ; so that, lands 
purchased after the date of the will could not be affected 
by any of its dispositions, but descended to the heir at 
law (e). This also is altered by the new act, which 
enacts (/), that every will shall be construed, with re- 
ference to the property comprised in it, to speak and 
take effect as if it had been executed immediately before 
the death of the testator, unless a contrary intention 
shall appear by the will. So that every man may now 
dispose, by his will, of all such landed property, or real 
estate, as he may hereaft;er possess, as well as that which 
he now has. Again, the result of the old rule, that a 



(r) 1 Jarman on Wills, 130, 
180, Ist ed. ; 122, 164, 2nd ed. 

id) Stot. 7 Will. IV. & 1 Vict, 
c. 26, s. 23. 



U) 1 Jarman on Wills, 587, 
Ist ed.; 548, 2nd ed. 
(/) Sect. 24. 
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will of lands was a present conveyance, was, that a 
general devise by a testator of the residue of his lands 
was, in effect, a specific disposition of such lands and 
such only as the testator then had, and had not left to 
any one else(^). A general residuary devisee was a General red- 
devisee of the lands not otherwise left, exactly as if such ''"^ de^nM^t, 
lands had been given him by their names. The conse- 
quence of this was, that if any other persons, to whom 
lands were left, died in the lifetime of the testator, the 
residuary devisee had no claim to such lands, the gifl 
of which thus failed ; but the lands descended to the heir 
at law. This rule is altered by the recent act, under 
which (A), unless a contrary intention appear by the will, 
all real estate comprised in any devise, which shall fail 
by reason of the death of the devisee in the lifetime of 
the testator, or by reason of such devise being contrary 
to law, or otherwise incapable of taking effect, shall be 
included in the residuary devise (if any) contained in the 
will. 

This failure of a devise, by the decease of the devisee A lapse, 
in the testator's lifetime, is called a kq)se; and this lapse 
is not prevented by the lands being given to the devisee 
and his heirs; and in the same way, before the recent 
act, a gifl to the devisee and the heirs of his body would 
not carry the lands to the heir of the body of the de- 
visee, in case of the devisee's decease in the lifetime of 
the testator (i). For, the terms heirs and heirs of the 
body are words of limitation merely; that is, they merely 
mark out the estate, which the devisee, if living at the 
testator's death, would have taken,— in the one case an 
estate in fee simple, in the other an estate tail ; and the 
heirs are no objects of the testator's bounty, further than 

(g) 1 Jarman on Wills, 587, (i) Hodgson and Wife v. Ant- 

1st ed.; 548, 2nd ed. brose, 1 Dougl. 337. 

(A) Sect. 25. 
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No lapse now 
in two caaes. 



Estate tail. 



as connected with their ancestor (A). Two cases have, 
however, been introduced by the new act, in which the 
devise is to remain unaffected by the decease of the 
devisee in the testator's lifetime. The first case is that 
of a devise of real estate to any person for an estate tail; 
in which case, if the devisee should die in the lifetime 
of the testator, leaving issue who would be inheritable 
under such entail, and any such issue shall be living at 
the death of the testator, such devise shall not lapse, but 
shall take effect as if the death of such person had hap- 
pened immediately after the death of the testator, unless 
Devise to issue a contrary intention shall appear by the will(/). The 

other case is that of the devisee being a child or other 
issue of the testator dying in the testator's lifetime and 
leaving issue, any of whom are living at the testator's 
death. In this case, unless a mere life estate shall have 
been left to the devisee, the devise shall not lapse, but 
shall take effect as in the former case {m). 



of testator. 



Construction 
of wills. 



Intention to 
be observed. 



The construction of wills is the next object of our 
attention. In construing wills, the Courts have always 
borne in mind, that a testator may not have had the 
same opportunity of legal advice in drawii^ his will, as 
he would have had in executing a deed. And the first 
great maxim of construction accordingly is, that the in- 
tention of the testator ought to be observed (»). The 
decisions of the Courts, in pursuing this maxim, have 
given rise to a number of subsidiary rules, to be applied 
in making out the testator's intention; and, when doubts 
occur, these rules are always made use of to determine 
the meaning; so that the true legal construction of a 



(k) Plowd. 345; 1 Rep. 105; 
1 Jarm. Wills, 293, Ist ed. ; 277, 
2Dd ed. 

(/) Stat. 7 Will. IV. &1 Vict, 
c. 26, 8. 32. 

(m) Sect. 33. See Johnson v. 



Juhnson, 3 Hare, 1 57 ; Griffiths 
y. Gale, 12 Sim. 354. 

(n) 30 Ass. 183 a; Year Book, 
9 Hen. VI. 24 b; Litt. s. 586; 
Perkins, s. 555 ; 2 Black. Com. 
381. 
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will is occasionally different from that which would 
occur to the mind of an unprofessional reader. Cer- 
tainty cannot be obtained without uniformity, nor uni- 
formity without rule. Rules, therefore, have been found 
to be absolutely necessary ; and the indefinite maxim of 
observing the intention is now largely qualified by the 
numerous decisions which have been made respecting 
all manner of doubtiul points, each of which decisions 
forms or confirms a rule of construction, to be attended 
to whenever any similar difficulty occurs. It is, indeed, 
very questionable, whether this maxim of observing the 
intention, reasonable as it may appear, has been of any 
service to testators; and it has certainly occasioned a 
great deal of trouble to the Courts. Testators have 
imagined that the making of wills, to be so leniently in- 
terpreted, is a matter to which any body is competent; 
and the consequence has been, an immense amount of 
litigation, on all sorts of contradictory and nonsensical 
bequests. An intention, moreover, expressed clearly 
enough for ordinary apprehensions, has often been de- 
feated by some technical rule, too stubborn to yield to Technical 
the general maxim, that the intention ought to be ob- ' *' 
served. Thus, in one case (o), a testator declared his Example of an 
intention to be, that his son should not sell or dispose of es|a"e held^to 
his estate, for longer time than his life, and to that in- *>« «« estate 
tent he devised the same to his son for his life, and after 
his decease, to the heirs of the body of his said son. 
The Court of King's Bench held, as the reader would 
no doubt expect, that the son took only an estate for 
his life ; but this decision was reversed by the Court of 
Exchequer Chamber, and it is now well settled that the 
decision of the Court of King's Bench was erroneous (/>). 
The testator unwarily made use of technical terms, 
which always require a technical construction. In giving 

(o) Perrin v. Blikej 4 Burr. (p) Fearn. Cont. Rem. 147 

2579 ; 1 H. Bla. 672 ; 1 Dougl. to 1 72. 
343. 
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estate for life. 



the estate to the son for life, and after his decease to the 
heirs of his body, the testator had, in effect, given the 
estate to the son and the heirs of his body. Now such 
a gift is an estate tail ; and one of the inseparable inci- 
dents of an estate tail is, that it may be barred in the 
manner already described (y). The son was, therefore, 
properly entitled, not to an estate for life only, but to an 
estate tail, which would at once enable him to dispose 
of the lands for an estate in fee simple. In contrast to 
this case are those to which we have before adverted, in 
An intended the chapter on estates for life (r). In those cases, an 
toVe only'an intention to confer an estate in fee simple was defeated 

by a construction, which gave only an estate for life ; a 
gift of lands or houses to a person simply, without words 
to limit or mark out the estate to be taken, was held to 
confer a mere life interest. But, in such cases, the Courts, 
conscious of the pure technicality of the rule, were con- 
tinually striving to avert the hardship of its effect, by 
laying hold of the most minute variations of phrase, as 
matter of exception. Doubt thus took the place of direct 
hardship; till the legislature thought it time to interpose. 
A remedy is now provided by the recent act for the 
amendment of the laws with respect to wills (5), which 
enacts (0, that where any real estate shall be devised to 
any person, without any words of limitation, such devise 
shall be constnied to pass the fee simple, or other the 
whole estate or interest, which the testator had power to 
dispose of by will, in such real estate, unless a contrary 
intention shall appear by the will. In these cases, there- 
fore, the rule of law has been made to give way to the 
testator's intention ; but the case above cited, in which 
an estate tail was given when a life estate only was in- 
tended, is sufficient to show, that rules still remain 
which give to certain phrases such a force and effect, as 



New enact- 
ment. 



{q) Ante, p. 45. 
{r) Ante, p. 19. 



W 7 Will. IV. &1 Vict. c. 26. 
(0 Sect. 28. 
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can be properly directed by those only who are well ac- 
quamted with their power. 

Another instance of the defeat of intention arose in Gift in caw of 
the case of a gift of lands to one person, " and in case j[^** without 
he shall die without issue/' then to another. The courts 
interpreted the words, ''in case he shall die without 
issue/' to mean '' in case of his death, and of the failure 
of his issue /' so that the estate was to go over to the 
other, not only in case 6f the death of the former, leaving 
no issue living at his decease, but also in the event of 
his leaving issue, and his issue afterwards failing, by the 
decease of all his descendants. The Courts considered 
that a man might properly be said to be " dead without 
issue," if he had died and left issue, all of whom were 
since deceased ; quite as much as if he had died, and 
left no issue behind him. In accordance with this view, 
they held such a gift as above mentioned to be, by im- 
plication, a gift to the first person and his issue, with 
a remainder over, on such issue failing, to the second. 
This was, in fact, a gift of an estate tail to the first Such a gift held 
party (u) ; for, an estate tail is just such an estate as J^j||® *" ^"'*^* 
is descendible to the issue of the party, and will cease 
when he has no longer heirs of his body, that is, when 
his issue fails. Had there been no power of barring 
entails, this would no doubt have been a most effectual 
way of fulfilling to the utmost the testator's intention. 
But, as we have seen, every estate tail in possession is 
liable to be barred, and turned into a fee simple, at the 
will of the owner. With this legal incident of such an 
estate, the courts considered that they had nothing to 
do ; and, by this construction, they accordingly enabled 
the first devisee to bar the estate tail which they ad- 
judged him to possess, and also the remainder over to 

the other party. He thus was enabled at once to acquire Intention de- 

feau d. 

(u) 1 Jarm. Wills, 48S, 1st ed. ; 464, 2nd ed. ; Machell v. Weed- 

ingf 8 Sim. 4, 7. 
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New enact- 
ment 



the whole fee simple, contrary to the intention of the 
testator, who most probably had never heard of estates 
tail, or of the means of barring them. This rule of 
construction had been so long and firmly established, 
that nothing but the power of parliament could eflfect 
an alteration. This has now been done by the recent 
act for the amendment of the laws with respect to wills, 
which directs (x) that in a will, the words " die with- 
out issue," and similar expressions, shall be construed 
to mean a want or &ilure of issue in the lifetime, or at 
the death of the party, and not an indefinite failure of 
issue; unless a contrary intention shall appear by the 
will, by reason of such person having a prior estate tail, 
or of a preceding gift being, without any implication 
arising from such words, a gift of an estate tail to such 
person or issue, or otherwise. 



From what has been said, it will appear that, before 
the late alteration, an estate tail might be given by will, 

Implication, by the mere implication, arising from the apparent in- 
tention of the testator, that the land should not go over 
to any one else, so long as the first devisee had any issue 
of his body. In the particular class of cases to which 
we have referred, this implication is now excluded by 
express enactment. But the general principle by which 
any kind of estates may be given by will, whenever an 
intention so to do is expressed, or clearly implied, still 
remains the same. In a deed, technical words are 
always required : to create an estate tail by a deed, it is 
necessary, as we have seen(y), that the words heirSf 
coupled with words of procreation ^ such as heirs of the 
body, should be made use of. So, we have seen that, to 
give an estate in fee simple, it is necessary, in a deed, 
to use the word heirs as a word of limitation, to limit or 

Giftofane8tate mark out the estate. But in a will, a devise to a person 

toil by will. ' ^ 



(x) Sect. 29. 



(y) Ante, p. 125. 
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and his seed (z), or to him and his issue (a), and many 

other expressions, are sufficient to confer an estate tail ; 

and a devise to a man and his heirs male^ which, in a 

deed, would be held to confer a fee simple (&), in a will 

gires an estate in tail male (c) ; for, the additicm of the 

word ''male," as a qualification of heirs, shows that 

a class of heirs, less extensive than heirs general, was 

intended {d) ; and the gift of an estate in tail male, to 

which, in a will, words of procreation are unnecessary, is 

the only gift which at all accords with such an intention. 

So, even before the late enactment, directing that a de- ^}^ ^ * ^«« 

vise without words of limitation should be construed to 

pass a fee simple, an estate in fee simple was often held 

to be conferred, without the use of the word heirs. 

Thus, such an estate was given by a devise to one in^ 

simple y or to him /or ever, or to him and his assigjisfor 

ever (e\ or by a devise of all the testator's estate, or of 

all his property, or all his inheritance, and by a vast 

number of other expressions, by which an intention to 

give the fee simple could be considered as expressed or 

implied (/). 

The doctrine of uses and trusts applies as well to a Uses and 
will, as to a conveyance made between living parties. 
Thus, a devise of lands to A. and his heirs, to the use of 
B. and his heirs, upon certain trusts to be performed by 
B., will vest the legal estate in fee simple in B. \ and the 
Court of Chancery will compel him to execute the trust; 
unless, indeed, he disclaim the estate, which he is at 

(2) Co. Liu. 9 b; 2 Black. Com. 115. 

Com. 115. {d) 2 JarmaD on Wills, 233, 

(«) Martin v. Swannellt 2 Ist ed. ; 266, 2nd ed. 

Beav. 249; 2 Jarm. on Wills, (e) Co. Litt. 9 b; 2BIack.Com. 

329, Iftt ed. See bowever 2 108. 

Jarm. on Wills, 347, 2nd ed. (/) 2 Jarm. Wills, 181 et seq., 

(b) Ante, p. 125. Ist ed.; 225 et seq., 2nd ed. 

(c) Co. Litt. 27 a; 2 Black. 
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perfect liberty to do (g). But, if any trust or duty should 
be imposed upon A., it will then become a question, on 
the construction of the will, whether or no A. takes any 
legal estate ; and, if any, to what extent. If no trust or 
duty is imposed on him, he is a mere conduit-pipe for 
conveying the legal estate to B., filling the same passive 
office as a person to whom a feoffment or conveyance 
has been made to the use of another (A). From a want 
of acquaintance on the part of testators with the Statute 
of Uses (i), great difficulties have frequently arisen in 
determining the nature and extent of the estates of trus- 
tees under wills. In doubtful cases, the leaning of the 
courts was to give to the trustees no greater estate than 
was absolutely necessary for the purposes of their trust. 
But this doctrine having frequently been found incon- 
venient, provision has been made in the recent Wills 
Act (A), that, under certain circumstances, not always to 
be easily explained, the fee simple shall pass to the trus- 
tees, instead of an estate determinable when the purposes 
of the trust shall be satisfied. 

Danger of ig- The above examples may serve as specimens of the 
WaTrulM great danger a person incurs, who ventures to commit 

the destination of his property to a document fi*amed in 
ignorance of the rules, by which the effect of such 
document must be determined. The recent act, by the 
alterations above mentioned, has effected some improve- 
ment; but no act of parliament can give skill to the 
unpractised, or cause every body to attach the same 
meaning to doubtful words. The only way, therefore, 
to avoid doubts on the construction of wills, is to word 
them in proper technical language, — a task to which 

(g) NicoUon V. Wordtworth, 2 (i) 27 Hen. VIII. c. 10; ante, 

Swanst. 365; Urch v. Walker, 3 p. 136. 

Mylne & Craig, 702. (k) Stat. 7 Will. IV. & I Vict. 

(h) 2 Jarm. Wills, 198, Isted. ; c. 26, ss. 30, 31. 
239, 2nd ed. ; see ante, p. 137. 
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those only wbo have studied such language can be ex- 
pected to be competent 

If the testator should devise land to the person who I>eTiie to heir, 
is his heir at law, it is provided by the ** Act for the 
Amendment of the Law of Inheritance" (/)» that such 
heir shall be considered to have acquired the land as a 
devisee, and not by descent. Such heir, thus taking by 
purchase (»i), will, therefore, become the stock of de- 
scent ; and in case of his decease intestate, the lands 
will descend to his heir, and not to the heir of the tes- 
tator, as they would have done had the lands descended 
on the heir. Before this act, an heir to whom lands 
were left by his ancestor's will was considered to take 
by his prior title of descent as heir, and not under the 
will,— unless the testator altered the estate and limited 
it in a manner different from that in which it would 
have descended to the heir (n). 

(/) Stot. 3 & 4 Will. IV. c. 106, (oi) Ante, p. 83. 

8. 3 ; see Strickland v. Strickland, (n) Watk. Descento, 174, 176 

10 Sim. 374. (229, 231, 4th ed.) 
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CHAPTER XL 

OF THE MUTUAL RIGHTS OF HUSBAND AND WIFE. 

The next subject of our attention will be the mutual 
rights in respect of lands, arising from the relation of 
husband and wife. In pursuing this subject, let us con- 
sider, first, the rights of the husband in respect of the 
lands of his wife ; and, secondly, the rights of the wife 
in respect of the lands of her husband. 

The rights of ^' First then, as to the rights of the husband in re- 
the husband in gpect of the lands of his wife. By the act of marriage, 
l^nds of his the husband and wife become in law one person, and 
^^^®* so continue during the coverture or marriage (a). The 

wife is as it were merged in her husband. Accordingly, 
the husband is entitled to the whole of the rents and 
profits which may arise from his wife's lands, and ac- 
quires a freehold estate therein, during the continuance 
of the coverture (J) ; and, in like manner, all the goods 
and personal chattels of the wife, the property in which 
passes by mere delivery of possession, belong solely to 
her husband (c). For, by the ancient common law, it 
was impossible that the wife should have any power of 
disposition over property for her separate benefit, inde- 
Trasts for se- pendently of her husband. In modern times, however, 

Sis'hed."'''' a ^^^^ ^^^^^1 doctrine has been established by the Court 

of Chancery ; for this Court now permits property of 
every kind to be vested in trustees, in trust to apply the 

(a) Litt. 8.168; 1 Black. Com. Robertson v. Norria, 11 Q. B. 

442: Gilb. Ten. 108; 1 Roper's 916. 

Husband and Wife, 1. (r) 1 Rop. Hush, and Wife, 

{b) 1 Rop Hush, and Wife, 3 ; 1 69. 
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income for the sole and separate use of a woman during 
any coverture, present or ftiture. Trusts of this nature 
are continually enforced by the Court ; that is, the Court 
will obKge the trustees to hold for the sole benefit of the 
wife, and will prevent the husband from interfering with 
her, in the disposal of such income ; she will conse- 
quently enjoy the same absolute power of disposition 
over it as if she were sole or unmarried. And, if the 
income of property should be given directly to a woman, 
for her separate use, without the intervention of any 
trustee, the Court will compel her husband himself to 
hold his marital rights in such income simply as a trustee 
for his wife, independently of himself (d) . The limitation 
of property in trust for the separate use of an intended 
wife is one of the principal objects of a modem marriage 
settlement. By means of such a trust, a provision may 
be secured, which shall be independent of the debts and 
liabilities of the husband, and thus free from the risk of 
loss, either by reason of his commercial embarrassments, 
or of his extravagant expenditure. In order more com- Separate pw- 
pletely to protect the wife, the Court of Chancery allows j^illJS^red^in^ 
property thus settled for the separate use of a woman to alienable, 
be so tied down for her own personal benefit, that she 
shall have no power, during her coverture, to anticipate 
or assign her income ; for it is evident that, to place the 
wife's property beyond the power of her husband, is not 
a complete protection for her, — it must also be placed 
beyond the reach of his persuasion. In this particular 
instance, therefore, an exception has been allowed to 
the general rule, which forbids any restraint to be im- 
posed on alienation. When the trust, under which pro- 
perty is held for the separate use of a woman during any 
coverture, declares that she shall not dispose of the 
income thereof in any mode of anticipation, every at- 

((/) 2 Rop. Husb. and Wife, Rusb. & Mylne, 355. 
152, 182; Major v. Lansiey, 2 
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tempted disposition by her during such coverture will 
be deemed absolutely void (c). 

Husband and Whilst provisions for the separate benefit of a married 
wife srill con- ^oman have thus arisen in equity, the rule of law, by 

flidered as one ,.1 . 

person. which husband and wife are considered as one person^ 

still continues in operation, and is occasionally produc- 
Gift to husband *^^® ^^ rather curious consequences. Thus, if lands be 
■nd^»f« »nd » given to A. and B. (husband and wife), and C, a third 

person, and their heirs — here, had A. and B. been dis- 
tinct persons, each of the three joint tenants would, as 
we have seen(/), have been entitled, as between them- 
selves, to one-third part of the rents and profits, and 
would have had a power of disposition also over one- 
third part of the whole inheritance. But, since A. and 
B,, being husband and wife, are only one person, they 
will take, under such a gift, a moiety only of the rents 
and profits, with a power to dispose only of one-half of 
the inheritance (g) ; and C, the third person, will take 
G'ft to husband ^^ other half, as joint tenant with them. Again, if 
and wife and lands be given to A. and B. (husband and wife) and 
t eir eirs. their heirs — here, had they been separate persons, they 

would have become, under the gift, joint tenants in fee 

simple, and each would have been enabled, without the 

consent of the other, to dispose of an undivided inoiety 

The tak b ^^ ^® inheritance. But, as A. and B. are one, they now 

entireties. take, as it is said, by entireties ; and, whilst the husband 

may do what he pleases with the rents and profits 
during the coverture, he cannot dispose of any part of 
the inheritance, without his wife's concurrence. Unless 
they both agree in making a disposition, each one of 

(e) Brandon v. Robinson , 18 v. Meur, 1 Collyer, 138; ante, 

Ves. 434 ; 2 Rop. Hush. & Wife, p. 79. 

230; Tullett v. Armstrong, 1 (/) Ante, p. 118. 

Beav. 1; 4 Mylne & Cr. 390; (g) Litt. s. 291; Gordon v. 

Scarborough v. Borman, 1 Beav. Whieldon, 1 1 Bear. 1 70 ; Re 

34; 4 M. & Cr. 377; Bfiggett Wylde, 2 De Gex, M. & G. 724. 
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them must run the risk of gaining the whole by survi* 

vorship, or losing it by dying first (A). Another conse- Husband and 

quence of the unity of husband and wife is the inability ^nv^'to^each 

of either of them to convey to the other. As a man other. 

cannot convey to himself, so he cannot convey to his 

wife, who is part of himself (t). But a man may leave 

lands to his wife by his will ; for the married state does 

not deprive the husband of that disposing power which 

he would possess if single, and a devise by will does not 

take effect until after his decease (A). And by means of Unless by 

the Statute of Uses, the eflfect of a conveyance by a man statute*©/ * 

to his wife can be produced (I) ; for a man may convey Uses. 

to another person to the use of his wife in the same 

manner as, under the statute, we have seen (m), a man 

may convey to the use of himself. 

If the wife should survive her husband, her estates in 
fee simple will remain to herself and her heirs, after his 
death, unaffected by any debts which he may have in- 
curred, or by any alienation which he may have at- 
tempted to make; for, although the wife, by marriage, is 
prevented from disposing of her fee simple estates, either 
by deed or will, yet neither can the husband, without 
his wife's concurrence, make any disposition of her lands 
to extend beyond the limits of his own interest. If, Curtesy, 
however, he should survive his wife, he vrill, in case he 
has had issue by her bom alive, that may by possibility 
inherit the estate as her heir, become entitled to an estate 
for the residue of his life in such lands and tenements 
of his wife as she was solely seised of in fee simple, or 
fee tail in possession (n). The husband, while in the 
enjoyment of this estate, is called a tenant by the curtesy 

(h) Doe d. Freestone y. Pat' (m) Ante, p. 161. 

raU, 5 T. Rep. 652. (n) Litt. ss. 35, 52 ; 2 Black, 

(i) Litt. 8. 168. Com. 126; 1 Rop. Husb. and 

(k) Litt. ubi supra. Wife, 5 ; Barker v. Barker, 2 

(/) 1 Rop. Husb. and Wife, 53. Sim. 249. 

R.P. O 
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of England, or, more shortly, tenant by the curtesy. 
Curtesy of If the wife's estate should be equitable only, that is, if 
estate.'^^* the lands should be vested in trustees for her and her 

heirs, her husband will still, on surviving, in case he has 
had issue which might inherit, be entitled to be tenant 
by the curtesy, in the same manner as if the estate 
were legal (o) ; for, equity in this respect follows the 
Estate must law. But, whether legal or equitable, the estate must be 
no De joint. ^ several one, or else held under a tenancy in common, 

and must not be one of which the wife was seised or 
possessed jointly with any other person or persons (p). 
Estate must be The estate must also be an estate in possession ; for 
in possession, ^^^e Can be no curtesy of an estate in reversion expec- 
Issue must tant on a life interest or other estate of freehold (q). The 
alive excep^M husband must also have had, by his wife, issue bom 
to gavelkind alive ; except in the case of gavelkind lands, where the 

husband has a right to his curtesy, whether he has had 

issue or not ; but, by the custom of gavelkind, curtesy 

extends only to a moiety of the wife's lands, and ceases 

Issue must be if the husband marries again (r). The issue must also 

herft^nff M^heir ^^ Capable of inheriting as heir to the wife (s). Thus, if 

to the wife. the wife be seised of lands in tail male, the birth of a 

daughter only will not entitle her husband to be tenant 

by curtesy; for the daughter cannot by possibility inherit 

The wifie must such an estate from her mother. And it is necessary 

tually seised." ^^^^ ^^^ ^^^"^ should have acquired an actual seisin of all 

estates, of which it was possible that an actual seisin 
could be obtained ; for the husband has it in his own 
power to obtain for his wife an actual seisin ; and it is 
his own fault if he has not done so {t). A tenancy by 

(o) 1 Roper's Husb. and Wife, Abr. title Gavelkind (A.) ; Rob. 

18. Gavel, book ii. c. 1. 

(/)) Co. Litt. 183 a ; 1 Roper's (s) Litt. s. 52 ; 8 Rep. 34 b. 

Husb. and Wife, 12. (t) 2 Black. Com. 131 ; Parker 

(q) 2 Black. Com. 127 ; Watk. v. Carter, 4 Hare, 416. In the 

Dcsc. Ill (121, 4th ed.) first edition of this work a doubt 

(r) Co. Litt. 30 a, n. (1); Bac. is thrown out whether, under the 



OF THE MUTUAL RIGHTS OF HUSBAND AND WIPE. 195 

the curtesy is not now of very frequent occurrence : the 
rights of husbands in the lands of their wives are, at the 
present day, generally ascertained by proper settlements 
made previously to marriage. 

By a statute of the reign of Henry VIII. («) power Power for hu«. 

i*ii i*i* 11 i_* A4.r band and wife 

was given for ail persons of full age, having an estate of i^ i^^,^ ti,^ 
inheritance in fee simple or in fee tail, in right of their *^>fc*» ^«"<*«' 
wives, or jointly with their wives, to make leases, with 
the concurrence of their wives (x), of such of the lands 
as have been most commonly let to farm for twenty 
years before, for any term not exceeding twenty-one 
years or three lives, under the same restrictions as te- 
nants in tail were by the same act empowered to lease. 
This statute, so far as it respects tenants in tail, has 
already been referred to(y); and it has now been re- Newenact- 
pealed by the act to facilitate leases and sales of settled "^°^* 
estates; which empowers every person entitled to the 
possession or the receipt of the rents and profits of any 
unsettled estate, as tenant by the curtesy, or in right of 
a wife who is seised in fee, to demise the same (except 
the principal mansion-house and the demesnes thereof, 
and other lands usually occupied therewith), for any 
term not exceeding twenty-one years in possession, sub- 
ject to the same restrictions as before mentioned in the 
case of a tenant for life (z). And any such demise will 
be valid against the wife of the person granting the 
same, and any person claiming through or under her (a). 

By a statute of Anne (&), every husband seised in right Husband hold- 
ing over is a 
trespasser. 

new law of inheritance, a bus- (u) Stat. 32 Hen. VIII. c. 28. 

band can ever become tenant by (jr) Sect. 3. 

the curtesy to any estate which (y) Ante, p 54. 

his wiPe has inherited. The rea- (z) Stat 19 & 20 Vict. c. 120, 

sons which have now induced the s. 32. See ante, pp. 25, 26. 

author to incline to the contrary (a) State. 19 & 20 Vict. c. 120, 

opinion will be found in Appen- s. 33 ; 21 % 22 Vict. c. 77, s. 8. 

dix (D). {h) Stat. 6 Anne, c. 18, s. 5. 

o2 
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of his wife only, who, after the determination of his es- 
tate or interest, without the express consent of the per- 
sons next immediately entitled after the determination 
of such estate or interest, shall hold over and continue 
in possession of any hereditaments, shall be adjudged to 
be a trespasser; and the full value of the profits received 
during such wrongful possession may be recovered in 
damages against him or his executors or administrators. 

Hitherto we have seen the extent of the husband's 
interest, and power of disposition, apart from his wife. 
If lands should be settled in trust for the separate use 
of the wife, with a clause restraining alienation, we have 
seen that neither husband nor wife can make any dis- 
position. But, in all other cases, the husband and wife 
may together make any such dispositions of the wife's 
interest in real estate as she could do if unmarried. 
The mode in which such dispositions were formerly 
Fine. effected was, by ^jine duly levied in the Court of Com- 

mon Pleas. We have already had occasion to advert 
to fines, in respect to their former operation on estates 
tail (c). They were, as we have seen, fictitious suits 
commenced and then compromised by leave of the Court, 
whereby the lands in question were acknowledged to be 
the right of one of the parties. Whenever a married 
woman was party to a fine, it was necessary that she 
should be examined apart from her husband, to ascer- 
tain whether she joined in the fine of her own freewiU, 
or was compelled to it by the threats and menaces of 
her husband (rf). Having this protection, a fine by 
husband and wife was an effectual conveyance, as well 
of the wife's as of the husband's interests of every kind, 
in the land comprised in the fine. But, without a fine, no 
conveyance could be made of the wife's lands; thus, she 
could not leave them by her will, even to her husband ; 

(c) Ante, p. 46. {d) Cruise on Fines, 108, 109. 
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although, by means of the Statute of Uses {e)^ a testa* 
mentary appointment of lands, in the nature of a will, 
might be made by the wife in favour of her husband, in 
a manner to be hereafter explained (/). And in this 
respect the law still remains unaltered, although a change 
has been made in the machinery for effecting convey- 
ances of the lands of married women. The cumbrous Present pro- 
and expensive nature of fines having occasioned their ycyance by^"' 
abolition, provision has now been made, by the act for married 
the abolition of Fines and Recoveries {g\ for the con- 
veyance by deed merely of the interests of married 
women in real estate. Every kind of conveyance or 
disclaimer of freehold estates which a woman could exe- 
cute if unmarried may now be made by her by a deed 
executed with her husband's concurrence (A) ; but the 
separate examination, which was before necessary in the 
case of a fine, is still retained; and every deed, executed 
under the provisions of the act, must be produced and 
acknowledged by the wife as her own act and deed, be- The wife must 
fore a judge of one of the superior Courts at Westmin- J^e deed!**^ 
ster, or of any county court, or a master in Chancery, 
or two commissioners (i), who must, before they receive 
the acknowledgment, examine her %part from her hus- 
band, touching her knowledge of the deed, and must 
ascertain whether she freely and voluntarily consents 
thereto (J). A recent statute (A) removes doubts which 
might arise, in consequence of any person taking the 
acknowledgment being an interested party. 

2. As to the rights of the wife in the lands of her Rights of the 
husband. We have seen that, during the coverture, all JJ^n^s "f her 

husband. 

(0 27 Hen. VIII. c. 10, ante, c. 106, s. 7. 
p. 136. (i) Stats. 3 & 4 Will.IV. c.74, 

C/*) See post, the chapter on s. 79 ; 19 & 20 Vict. c. 108, s. 73. 
Executory Interests. (j) Stat. 3 & 4 Will. IV. c. 74, 

(g) Stat. 3 & 4 Will. IV. c. 74 ; s. 80. 
ante, p. 46. (k) Stat 17 & 18 Vict. c. 75. 

(A) Sect. 77 ; Stat. 8 & 9 Vict. 
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Dower. 



the power is possessed by the husband, even when the 
lands belong to the wife ; and of course this is the case 
when they are the husband's own. After the decease of 
her husband, the wife however becomes, in some cases, 
entitled to a life interest in part of her deceased hus- 
band's lands. The interest is termed the dower of the 
wife. And by a recent act of parliament for the amend- 
ment of the law relating to dower (Z), the dower of 
women married after the 1 sir of January, 1834, is placed 
on a different footing from that of women who were 
married previously. But, as the old law of dower still 
regulates the rights of all women who were married on 
or before that day, it will be necessary, in the first place, 
to give some account of the old law before proceeding 
to the new. 



Dower pre- 
viously to the 
recent act. 



Dower, as it existed previously to the operation of the 
recent act, was of very ancient origin, and retained an 
inconvenient property, which accrued to it in the simple 
times when alienation of lands was far less frequent than 
at present. If at any time during the coverture the 
husband became solely seised of any estate of inherit- 
ance, that is, fee sijinple or fee tail, in lands to which 
any issue which the wife might have had might by pos- 
sibility have been heir (m), she from that time became 
entitled, on his decease, to have one equal third part of 
the same lands allotted to her, to be enjoyed by her in 
severalty during the remainder of her life. This right 
having once attached to the lands adhered to them, 
notwithstanding any sale or devise which the husband 
might make. It consequently became necessary for the 
husband, whenever he wished to make a valid convey- 
ance of his lands, to obtain the concurrence of his wife, 
for the purpose of releasing her right to dower. This 
only be released release could be effected only by means of a fine, in 

(0 Stat.3&4Will. IV.C.105. Com. 131; 1 Roper's Husband 
(m) Litt. ss. 36, 53 ; 2 Black, and Wife, 332. 



Dower could 

on 

by 
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^hich the wife was separately examined. And when, 
as often happened^ the wife's concurrence was not ob- 
tained on account of the expense involved in levying a 
fine, a defect in the title obviously existed so long as the 
wife lived. As the right to dower was paramount to Dower inde- 
the alienation of the husband, so it was quite independent £^d?debta!'' 
of his debts, — even of those owing to the crown (n). It A le^al seisin 
was necessary, however, that the husband should be "^"*'' 
seised of an estate of inheritance at law ; for the Court 
of Chancery, whilst it allowed to husbands curtesy of 
their wives' equitable estates, withheld from wives a like 
privilege of dower out of the equitable estates of their 
husbands (o). The estate, moreover, must have been Estate must 
held in severalty or in common, and not in joint tenancy; °°* e joinu 
for the unity of interest which characterizes a joint 
tenancy forbids the intrusion into such a tenancy of the 
husband or wife of any deceased joint tenant : on the 
decease of any joint tenant, his surviving companions 
are already entitled, under the original gift, to the whole 
subject of the tenancy (^). The estate was also required 
to be an estate of inheritance in possession ; although a 
seisin in law, obtained by the husband, was sufficient to 
cause his wife's right of dower to attach (q). In no case, 
also, was any issue required to be actually bom; it was 
sufficient that the wife might have had issue who might 
have inherited. The dower of the widow in gavelkind Dower of ga- 
lands consisted, and still consists, like the husband's ^® '° *" *' 
curtesy, of a moiety, and continues only so long as she 
remains unmarried and chaste (r). 

In order to prevent this inconvenient right from at- 
taching on newly-purchased lands, and to enable the 

(n) Co. Li tt 31 a; 1 Roper's seq. 
Husband and Wife, 411. (9) Co. Litt. 31 a. 

(o) 1 Roper's Husband and (r) Bac. Abr. tit. Gavelkind 

Wife, 354. (A.) ; Rob. Gav. book 2, c. 2. 

(p) Ibid. 366; ante, p. 116 et 
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purchaser to make a title at a future time^ without his 

wife's concurrence, various devices were resorted to in 

Old method of the framing of purchase-deeds. The old-fiishioned me- 

barring dower, ^j^^ ^ ^^ barring dower was to take the conveyance to 

the purchaser and his heirs to the use of the purchaser 
and a trustee and the heirs of the purchaser; but as to 
the estate of the trustee, it was declared to be in trust 
only for the purchaser and his heirs. By this means 
the purchaser and the trustee became joint tenants for 
life of the legal estate, and the remainder of the inherit- 
ance belonged to the purchaser. If, therefore, the pur- 
chaser died during the life of his trustee, the latter 
acquired in law an estate for life by survivorship ; and 
as the husband had never been solely seised, the wife*s 
dower never arose; whilst the estate for life of the 
trustee was subject in equity to any disposition which 
the husband might think fit to make by his will. The 
husband and his trustee might also, at any time during 
their joint lives, make a valid conveyance to a pur- 
chaser without the wife's concurrence. The defect of 
the plan was, that if the trustee happened to die during 
the husband's life, the latter became at once solely seised 
of an estate in fee simple in possession ; and the wife's 
right to dower accordingly attached. Moreover, the 
husband could never make any conveyance of an estate 
in fee simple without the concurrence of his trustee so 
long as he lived. This plan, therefore, gave way to an- 
other method of framing purchase-deeds, which will be 
hereafter explained (s), and by means of which the wife's 
dower under the old law is effectually barred, whilst the 
husband alone, without the concurrence of any other 
person, can effectually convey the lands. 

Jointure. The right of dower might have been barred altogether 

by a jointure, agreed to be accepted by the intended 
wife previously to marriage, in lieu of dower. This 

(«) See post, the chapter on Executory Interests. 
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jointure was either legal or equitable. A legal jointure 
was first authorized by the Statute of Uses (0^ which, 
by turning uses into legal estates, of course rendered 
them liable to dower. Under the provisions of this 
statute, dower may be barred by the wife's acceptance 
previously to marriage, and in satisfaction of her dower, 
of a competent livelihood of freehold lands and tene- 
ments, to take effect in profit or possession presently 
after the death of the husband for the life of the wife at 
least (tt). If the jointure be made afler marriage, the 
wife may elect between her dower and her jointure (v), 
A legal jointure, however, has in modem times seldom 
been resorted to as a method of barring dower : when 
any jointure has been made, it has usually been merely 
of an equitable kind ; for if the intended wife be of age, 
and a party to the settlement, she is competent, in equity, 
to extinguish her title to dower upon any terms to which 
she may think proper to agree (or). And if the wife Equitable 
should have accepted an equitable jointure, the Court of J°'°'"'®- 
Chancery will effectually restrain her from setting up 
any claim to her dower. But in equity, as well as at 
law, the jointure, in order to be an absolute bar of 
dower, must be made before marriage. 

With regard to women married since the 1st of Ja- Dower under 
nuary, 1834, the doctrine of jointures is of very little the recent act. 
moment. For by the recent act for the amendment of 
the law relating to dower (y), the dower of such women 
has been placed completely within the power of their 
husbands. Under the act no widow is entitled to dower 
out of any land which shall have been absolutely dis- 
posed of by her husband in his lifetime or by his will (z). 

(0 27 Hen. VIII. c. 10. Wife, 468. 

(ti) Co. Litt. 36 b ; 2 Black. (x) Ibid. 488 ; Di/ke v. Ren- 

Com. 137; 1 Roper's Husband (/«//, 2 De G., M. & G. 209. 

and Wife, 462. (j^) 3 & 4 Will. IV. c. 105. 

(v) 1 Roper's Husband and (z) Sect. 4. 
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And all partial estates and interests, and all charges 
created by any disposition or will of the husband, and 
all debts, incumbrances, contracts and engagements to 
which his lands may be liable, shall be effectual as 
against the right of his widow to dower (a). The hus- 
band may also, 'either wholly or partially, deprive his 
wife of her right to dower by any declaration for that 
purpose made by him, by any deed, or by his will (b\ 
As some small compensation for these sacrifices, the 
act has granted a right of dower out of lands to which 
the husband had a right merely without having had 
even a legal seisin (c) ; dower is also extended to equi- 
table as well as legal estates of inheritance in posses- 
sion, excepting of course estates in joint tenancy (d). 
The effect of the act is evidently to deprive the wife of 
her dower, except as against her husband's heir at law. 
If the husband should die intestate, and possessed of 
any lands, the wife's dower out of such lands is still 
left her for her support,— unless, indeed, the husband 
Declaration should have executed a declaration to the contrary. A 
against dower, declaration of this kind has, unfortunately, found its 

way, as a sort of common form, into many purchase- 
deeds. Its insertion seems to have arisen from a re- 
membrance of the troublesome nature of dower under 
the old law, united possibly with some misapprehension 
of the effect of the new enactment. But, surely, if the 
estate be allowed to descend, the claim of the wife is 
at least equal to that of the heir, supposing him a de- 
scendant of the husband ; and far superior, if the heir 
be a lineal ancestor, or remote relation {e). The proper 
method seems therefore to be, to omit any such decla- 
ration against dower, and so to leave to the widow a 

(fl) Sect. 5 ; Jones v. Jones, (rf) Sect. 2 ; Fry v. Noble, 20 

4 Kay & J. 361. Beav. 598 ; Clarke v. Franklin, 

(6) Sects. 6, 7, 8. See Fry v. 4 Kay & J. 266. 

Noble, 20 Beav. 598. (e) Sugd. Vend. & Pur. 545, 

(c) Sect. 3. 11th ed. 
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prospect of sharing in the lands, in case her lord shall 
not think proper to dispose of them. 

The act to facilitate leases and sales of settled es- Leases by te- 
tates now empowers every person entitled to the pos- "*"' *" °**^' 
session or the receipt of the rents and profits of any 
unsettled estate as tenant in dower, to grant leases not 
exceeding twenty-one years, in the same manner as 
a tenant by the curtesy, or a tenant for life under a 
settlement made after that act came in force (/). 

if) Stat. 19 & 20 Vict. c. 120, s. 32. See ante, pp. 25, 195. 
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PART II. 

OF INCORPOREAL HEREDITAMENTS. 

Our attention has hitherto been directed to real pro- 
perty of a corporeal kind. We have considered the 
usual estates which may be held in such property, — the 
mode of descent of such estates as are inheritable, — 
the tenure by which estates in fee simple are holden, — 
and the usual method of the alienation of such estates, 
whether in the lifetime of the owner or by his will. 
We have also noticed the modification in the right and 
manner of alienation produced by the relation of hus- 
band and wife. Besides corporeal property, we have 
seen (a) that there exists also another kind of property, 
which, not being of a visible and tangible nature, is de- 
Incorporeal nominated incorporeal. This kind of property, though 
property. j|. ^^^^ accompany that which is corporeal, yet does not 

in itself admit of actual delivery. When, therefore, it 
was required to be transferred as a separate subject of 
property, it was always conveyed, in ancient times, by 
writing, that is, by deed ; for we have seen (6), that for- 
merly all legal writings were in fact deeds. Property of 
Lay in grant an incorporeal kind was, therefore, said to lie in grant j 

whilst corporeal property was said to lie in livery (c). 
For the word grants though it comprehends all kinds 
of conveyances, yet more strictly and properly taken, 
is a conveyance by deed only (c?). And livery^ as we 
have seen (e), is the technical name for that delivery 
which was made of the seisin, or feudal possession, on 

(a) Ante, p. 10. (d) Shep. Touch. 228. 

(6) Ante, p. 128. (c) Ante, p. 123. 

(c) Co. Litt. 9 a. 
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every feoffment of lands and^houses, or corporeal here- 
ditaments. In this difference in the ancient mode of 
transfer accordingly lay the chief distinction between 
these two classes of property. But as we have seen (/), New enact- 
the act to amend the law of real property now provides 
that all corporeal tenements and hereditaments shall, 
as regards the conveyance of the immediate freehold 
thereof, be deemed to lie in grant as well as in livery {g). 
There is, accordingly, now no practical difference in this 
respect between the two classes; and the lease for a 
year stamp, to which a grant of corporeal hereditaments 
was previously subject, has been abolished by the recent 
Stamp Act (A). 

(/) Ante, p. 153. (A) Stat. 13 & 14 Vict. c. 97. 

ig) Stat. 8 & 9 Vict. c. 106, 

8.2. 
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CHAPTER L 

OP A REVERSION AND A VESTED REMAINDER. 

The first kind of incorporeal hereditament which we 
shall mention is somewhat of a mixed nature^ being at 
one time incorporeal, at another not ; and, for this rea- 
son, it is not usually classed with those hereditaments 
which are essentially and entirely of an incorporeal kind. 
But as this hereditament partakes, during its existence, 
very strongly of the nature and attributes of other in- 
corporeal hereditaments, particularly in its always per- 
mitting, and generally requiring, a deed of grant for its 
transfer, — it is here classed with such hereditaments. It 
is called, according to the mode of its creation, a rever- 
sion or a vested remainder. 

If a tenant in fee simple should grant to another per- 
son a lease for a term of years, or for life, or even if he 
should grant an estate tail, it is evident that he will not 
thereby dispose of all his interest ; for, in each case, his 
grantee has a less estate than himself. Accordingly, on 
the expiration of the term of years, or on the decease 
of the tenant for life, or on the decease of the donee 
in tail without having barred his estate tail and without 
issue, the remaining interest of the tenant in fee will 
revert to himself or his heirs, and he or his heir will 
again become tenant in fee simple in possession. The 
smaller estate which he has so granted is called, during 
Particular its Continuance, the particular estate, being only a part, 

or particula, of the estate in fee (a). And, during the 
continuance of such particular estate, the interest of the 
tenant in fee simple, which still remains undisposed of — 

(a) 2 Black. Com. 165. 
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that is, his present estate, in virtue of which he is to 
have again the possession at some future time — is called 

his reversion (J). Reversion. 

If at the same time with the grsmt of the particular 
estate he should also dispose of this remaining interest 
or reversion, or any part thereof, to some other person, 
it then changes its name, and is termed, not a reversion, 
but a remainder (c). Thus, if a grant be made by A., a Remainder, 
tenant in fee simple, to B. for life, and after his decease 
to C. and his heirs, the whole fee simple of A. will be 
dispK}sed of, and C.'s interest will be termed a remainder, 
expectant on the decease of B. A remainder, therefore, A remainder 
always has its origin in express grant : a reversion p"eM erant^*' 
merely arises incidentally, in consequence of the grant 
of the particular estate. It is created simply by the 
law, whilst a remainder springs from the act of the 
parties (cf ). 



1. And, first, of a reversion. If the tenant in fee A reversion on 

a leasi 
years 



simple should have made a lease merely for a term of * ^^^ ^^ 



years, his reversion is looked on, in law, precisely as a 
continuance of his old estate, with respect to himself 
and his heirs, and to all other persons but the tenant 
for years. The owner of the fee simple is regarded as 
having simply placed a bailiff on his property (e) ; and 
the consequence is, that, subject to the lease, the owner's 
rights of alienation remain unimpaired, and may be 
exercised in the same manner as before. The feudal 
possession or seisin has not been parted with. And a may be con- 
conveyance of the reversion may, therefore, be made by JJ^^m y eo - 
a feoffment, with livery of seisin, made with the consent or by deed of 
of the tenant for years (/). But, if this mode of transfer &^^^^- 



(6) Co. Litt 22 b, 142 b. (e) Watk. Descents, 108 (113, 

(c) Litt. 88. 215, 217. 4th ed.) 

(d) 2 Black. Com. 1G3. (./) Co. Litt. 48 b, n. (8). 
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a lease for life 



should not be thought ehgible, a grant by deed will be 
equally efficacious. For, the estate of the grantor is 
strictly incorporeal, the tenant for years having the 
actual possession of the lands: so long, therefore, as 
such actual possession continues, the estate in fee simple 
is strictly an incorporeal reversion, Mrhich, together with 
the seisin or feudal possession, may be conveyed by deed 
A reversion on of grant (g). But, if the tenant in fee simple should 

have made a lease for life, he must have parted with his 
seisin to the tenant for life ; for, an estate for life is an 
estate of freehold, and such tenant for life will, therefore, 
during his life, continue to be the freeholder, or holder 
of the feudal seisin (h). No feoffment can consequently 
be made by the tenant in fee simple; for he has no 
seisin of which to make livery. His reversion is but a 
fragment of his old estate, and remains purely incor- 
poreal, until, by the dropping of the life of the grantee, 
it shall again become an estate in possession. Till then, 
that is, so long as it remains a reversion expectant on 
an estate of freehold, it can only be conveyed, like all 
other incorporeal hereditaments when apart from what 
is corporeal, by a deed of grant (i). 



must be con- 
veyed by deed 
of grant. 



Fealty and 
rent 



Rent service. 



We have before mentioned (k), that, in the case of a 
lease for life or years, a tenure is created between the 
parties, the lessee becoming tenant to the lessor. To 
this tenure are usually incident two things, yi?afty (J) and 
rent. The oath of fealty is now never exacted ; but the 
rent, which may be reserved, is of practical importance. 
This rent is called in law rent service (m), in order to 
distinguish it from other kinds of rent, to be spoken 
of hereafter, which have nothing to do with the services 



(g) Perkins, s. 221 ; Doe d. 
Were v. Cole, 7 Barn. & Cress. 
243, 248 ; ante, p. 153. 

(A) Watk. Descents, 109 (114, 
4th ed.) ; ante, p. 122. 



(i) Shep. Touch. 230. 
(k) Ante, p. 99. 
(/) Ante, p. 106. 
(m) Co. Litt. 142 a. 
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anciently rendered by a tenant to his lord. It consists, 
usually, but not necessarily, of money ; for, it may be 
rendered in com, or in any thing else. Thus, an annual 
rent of one peppercorn is sometimes reserved to be paid, 
when demanded, in cases where it is wished that lands 
should be holden rent free, and yet that the landlord 
should be able at any time to obtain from his tenant an 
acknowledgment of his tenancy. To the reservation of A deed hitherto 
a rent service, a deed has until recently been not abso- thlTreiervation 
lutely necessary (w). For, although the rent is an incor- o^ * ^e^t. 
poreal hereditament, yet the law considered that the 
same ceremony, by which the nature and duration of the 
estate were fixed and evidenced, was sufficient also to 
ascertain the rent to be paid for it. But, by the recent New enact- 
act to amend the law of real property (o), it is now pro- "*"*' 
vided, that a lease, required by law to be in writing, of 
any tenements or hereditaments shall be void at law, 
unless made by deed. In every case, therefore, where 
the Statute of Frauds (p) has required leases to be in 
writing, they must now be made by deed. But, accord- 
ing to the exception in that statute (q), where the lease 
does not exceed three years from the making, a rent of 
two-thirds of the full improved value, or more, may still 
be reserved by parol merely. Rent service, when created, Rent issues out 
is considered to be issuing out of every part of the land Jhe^lands^"' ° 
in respect of which it is paid (r) ; one part of the land is 
as much subject to it as another. For the recovery of Distress, 
rent service, the well known remedy is by distress and 
sale of the goods. of the tenant, or any other person, 
found on any part of the premises. This remedy for 
the recovery of rent service belongs to the landlord of 
common right, without any express agreement («). In 

(n) Litt. 8. 214; Co. Litt. (/?) Stat. 29 Car. II. c. 3, ante, 

143 a. p. 131. 

(o) Stat. 8 & 9 Vict. c. 106, (q) Sect. 2. 

8. 3, repealing stat. 7 & 8 Vict. (r) Co. Litt. 47 a, 142 a. 

c. 76, B. 4, to the same effect. (s) Litt. ss. 213, 214. 

R.P. P 



210 



OF INCORPOREAL HEREDITAMENTS. 



modem times it has been extended and facilitated by 
various acts of parliament (t). 



Condition of In addition to the remedy by distress, there is usually 

re entry. contained in leases a condition of re-entry, empowering 

the landlord, in default of payment of the rent for a 
certain time, to re-enter on the premises and hold them 
as of his former estate. When such a condition is in- 
serted, the estate of the tenant, whether for life or years, 
becomes determinable on such re-entry. In former 
times, before any entry could be made under a proviso 
or condition for re-entry on non-payment of rent, the 
Demand for- landlord was required to make a demand, upon the pre- 
mer y require . j^jg^g^ ^f ^j^^ precise rent due, at a convenient time be- 
fore sunset of the last day when the rent could be paid 
according to the condition ; thus, if the proviso were for 
re-entry on non-payment of the rent by the space of 
thirty days, the demand must have been made on the 
thirtieth day (u). But now, if half a year's rent is due, 
and no sufficient distress is found on the premises, the 
landlord may recover the premises, at the expiration of 
the period limited by the proviso for re-entry (w), by 
action of ejectment, without any formal demand or 
entry (wj); but all proceedings are to cease on payment 
by the tenant of all arrears and costs, at any time before 
the trial (a;). Formerly, also the tenant might, at an 
indefinite time after he was ejected, have filed his bill in 
the Court of Chancery, and he would have been relieved 



Modem pro- 
ceedings. 



(/) Stat. 2 Wm. & Mary, c. 5 ; 
8 Anne, c. 14; 4 Geo. II. c. 28; 
and 11 Geo. IT. c. 19; Co. Litt. 
47 b, n. (7); stat. 3 & 4 Will. IV. 
c. 42, B8. 37, 38; 14 & 15 Vict. 
c. 25, 8. 2. 

(u) lWm8.Saund.287,n.(16). 

(v) Doe d. Diion v. RoCf 7 
C. B. 134. 



(w) Stat. 15 & 16 Vict. c. 76, 
8. 2 1 0, re-enacting stat. 4 Geo. 1 1 . 
c. 28, 8. 2. 

(x) Stat. 15 & 16 Vict. c. 76, 
8.21 2, re-enacting stat. 4 Geo. II. 
c. 28, 8. 4. An under-tenant has 
the same privilege. Doe d. Wi/alt 
V. Byron, 1 C. B. 623. 
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by that Court from the forfeiture he had incurred, on 
his payment to his landlord of all arrears and costs. 
But now, the right of the tenant to apply for relief in 
equity is restricted to six calendar months next after 
the execution of the judgment on the ejectment (y). In The benefit of a 
ancient times, also, the benefit of a condition of re-entry g^"^' formerly" 
could belong only to the landlord and his heirs ; for the inalienable, 
law would not allow of the transfer of a mere conditional 
right to put an end to the estate of another (z). A right 
of re-entry was considered in the same Ught as a right 
to bring an action for money due ; which right in ancient 
times was not assignable. This doctrine sometimes oc- 
casioned considerable inconvenience ; and in the reign 
of Henry VIII. it was found to press hardly on the 
grantees, from the crown, of the lands of the dissolved 
monasteries. For these grantees were of course unable 
to take advants^e of the conditions of re-entry, which 
the monks had inserted in the leases of their tenants. 
A parliamentary remedy was, therefore, applied for the 
benefit of the favourites of the crown ; and the oppor- 
tunity was taken for making the same provision for the 
public at large. A statute was accordingly passed (a). Remedy by 
which enacts, that as well the grantees of the crown as ^^*^^'®* 
all other persons being grantees (6) or assignees, their 
heirs, executors, , successors and assigns, shall have the 
like advantages against the lessees, by entry for non- 
payment of rent, or for doing of waste, or other for- 
feiture, as the lessors or grantors themselves, or their 
heirs or successors might at any time have had or en- 
joyed ; and this statute is still in force. There exist also 
further means for the recovery of rent, in certain actions 

(y) Stat 15 & 16 Vict. c. 76, («) Stat. 32 Hen. VIII. c.34; 

8. 210, re-enacting stat. 4 Geo. 1 1. Co. Litt. 21 5 a; hherwood v. Old' 

c. 28, 8. 2 ; Bowser v. Colby, 1 know, 3 Maa. & Selw. 382, 394. 

Hare, 109. (6) A lessee of the reversion 

(«) Litt. 88. 347,348; Co. Litt. is witbin tbe act, Wright v. Bur- 

265 a, n. (1). rougkes, 3 C. B. 685. 

p2 
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■ion. 



Attornment. 



Actioni at law. at law, which the landlord may bring against his tenant 

for obtaining payment. 

Rent aervice Rent service, being incident to the reversion, passes 

of thc'rcvcr *°' ^y * &^^^^ ^^ ^^^^h reversion without the necessity of 

any express mention of the rent (c). Formerly no grant 
could be made of any reversion without the consent of 
the tenant, expressed by what was called his attornment 
to his new landlord (d). It was thought reasonable that 
a tenant should not have a new landlord imposed upon 
him without his consent ; for, in early times, the relation 
of lord and tenant was of a much more personal nature 
than it is at present. The tenant, therefore, was able to 
prevent his lord from making a conveyance to* any per- 
son whom he did not choose to accept as a landlord ; 
for he could refuse to attorn tenant to the purchaser, 
and without attornment the grant was invalid. The 
landlord, however, had it always in his power to convey 
his reversion by the expensive process of a fine duly 
levied in the Court of Common Pleas ; for this method 
of conveyance, being judicial in its nature, was carried 
into effect without the tenant's concurrence; and the 
attornment of the tenant, which for many purposes was 
desirable, could in such case be compelled (e). It can 
easily be imagined, that a doctrine such as this was found 
inconvenient when the rent paid by the tenant became 
the only service of any benefit rendered to the landlord. 
The necessity of attornment to the validity of the grant 
of a reversion was accordingly abolished by a statute 
passed in the reign of Queen Anne (/). But the sta- 
tute very properly provides (g), that no tenant shall be 
prejudiced or damaged by payment of his rent to the 
grantor, or by breach of any condition for non-payment 



Fine. 



Attornment 
abolished. 



(c) Lilt. as. 228, 229, 572; 
Perk. 8. 113. 

{d) Litt. 88. 551, 567, 568, 
569; Co. Litt. 309 a, n. (1). 



(e) Shep. Touch. 254. 
(/) Stat. 4 & 5 Anne, c. 16, 
8. 9. 

(g) Sect. 10. 
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of rent, before notice of the grant shall be given to him 
by the grantee. And by a more recent statute (A), any 
attornment which may be made by tenants without 
their landlords' consent, to strangers claiming title to 
the estate of their landlords, is rendered null and void. 
Nothing, therefore, is now necessary for the valid con- 
veyance of any rent service, but a grant by deed of the 
reversion, to which such rent is incident. When the 
conveyance is made to the tenant himself, it is called a 
release (i). 

The doctrine, that rent service, being incident to the Rent formerly 
reversion, always follows such reversion, formerly gave Jfon 0^^^^-" 
rise to the curious and unpleasant consequence of the version, 
rent being sometimes lost when the reversion was de- 
stroyed. For it is possible, under certain circumstances, 
than an estate may be destroyed and cease to exist. 
For instance, suppose A. to be a tenant of lands for a 
term of years, and B. to be his under-tenant for a less 
term of years at a certain rent ; this rent is an incident 
of A.'s reversion, that is, of the term of years belong- 
ing to A. If, then, A.'s term should by any means 
be destroyed, the rent paid to him by B. would, as an 
incident of such term, have hitherto been destroyed 
also. Now, by the rules of law, a conveyance of the 
immediate fee simple to A. would at once destroy his 
term, — it not being possible that the term of years and 
the estate in fee simple should subsist together. In 
legal language the term of years would be merged in the Merger, 
larger estate in fee simple ; and the term being merged 
and gone, it followed, as a necessary consequence, that 
all its incidents, of which B.'s rent was one, should cease 
also (k). This unpleasant result was some time since Leases surren- 
provided for and obviated with respect to leases sur- to be renewed^ 

(h) Stat. 11 Geo. II. c. 19, (k) Webb v. Rmsell, 3 T. R. 

8. II. 393. 

(i) Ante, p. 154. 
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New enact- 
ment. 



rendered in order to be renewed,— the owners of the 
new leases being invested with the same right to the 
rent of under-tenants, and the same remedy for recovery 
thereof, as if the original leases had been kept on foot(/). 
But in all other cases the inconvenience continued, until 
a remedy was provided by the act to simpUfy the transfer 
of property (wi). This act, however, was shortly after- 
wards repealed by the act to amend the law of real 
property (n), which provides, in a more efficient though 
somewhat crabbed clause (o), that when the reversion 
expectant on a lease made either before or after the 
passing of the act of any tenements or hereditaments of 
any tenure shall after the 1st of October, 1845, be sur- 
rendered or merge, the estate, which shall for the time 
being confer, as against the tenant under the same lease, 
the next vested right to the same tenements or here- 
ditaments, shall, to the extent and for the purpose of pre- 
serving such incidents to and obligations on the same 
reversion as but for the surrender or mei^er thereof 
would have subsisted, be deemed the reversion expectant 
on the same lease. 



A remainder. 2. A remainder chiefly differs from a reversion in 

this,— that between the owner of the particular estate 
and the owner of the remainder (called the remainder- 
man) no tenure exists. They both derive their estates 
from the same source, the grant of the owner in fee 

and remainder- simple ; and one of them has no more right to be lord 

than the other. But as all estates must be holden of 
some person, — in the case of a grant of a particular 
estate, with a remainder in fee simple, the particular 
tenant and the remainder-man both hold their estates of 



No tenure be 
tween parti- 
cular tenant 



man. 



(0 Stat. 4 Geo. II. c. 28, s. 6 ; 
3 Prest. Conv." 138; extended to 
crcwn lands by stat. 8 & 9 Vict. 

C. &i7f S. f . 



(ni) Stat. 7 & 8 Vict. c. 76, 
8. 12. 

(n) Stat. 8 &9 Vict. c. 106. 
(o) Sect. 9. 
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the same chief lord as their grantor held before (p). It No rent ser- 
consequently follows, that no rent service is incident to ^°*" 
a remainder, as it usually is to a reversion ; for rent 
service is an incident of tenure, and in this case no 
tenure exists. The other point of difference between a 
reversion and a remainder we have already noticed (y), 
namely, that a reversion arises necessarily from the 
grant of the particular estate, being simply that part of 
the estate of the grantor which remains undisposed of, 
but a remainder is always itself created by an express 
grant. 

We have seen that the powers of alienation possessed Powew of 
by a tenant in fee simple enable him to make a lease for *®°* ^^^ 
a term of years, or for life, or a gift in tail, as well as to 
grant an estate in fee simple. But these powers are not 
simply in the alternative, for he may exercise all these may be exer- 
powers of alienation at one and the same moment; pro- rently.° ^ 
vided, of course, that his grantees come in one at a time, 
in some prescribed order, the one waiting for liberty to 
enter until the estate of the other is determined. In 
such a case the ordinary mode of conveyance is alone 
made use of; and if a feoffment should be employed, 
there would, until recently, have been no occasion for a 
deed to limit or mark out the estates of those who could 
not have immediate possession (r). The seisin would 
have been dehvered to the first person who was to have 
possession {s) ; and if such person was to have been only 
a tenant for a term of years, such seisin would have 
immediately vested in the prescribed owner of the first 
estate of freehold, whose bailiff the tenant for years is 
accoimted to be. From such first fireeholder, on the de- 
termination of his estate, the seisin, by whatever means 

(p) Litt. s. 215. c. 106, s. 3, ante, p. 132. 

(q) Ante, p. 207. (s) Litt. s. 60 ; 2 Black. Com. 

(r) Litt 8. 60; Co. Litt. 143 a. 167. 
But see now stat. 8^9 Vict. 
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vested in him, will devolve on the other grantees of 
freehold estates in the order in which their estates are 
limited to come into possession. So long as a r^ular 
order is thus laid down, in which the possession of the 
lands may devolve, it matters not how many kinds of 
estates are granted, or on how many persons the same 
Example. estate is bestowed. Thus a grant may be made at once 

to fifty different people separately for their lives. In 
such case the grantee for life who is first to have the 
possession is the particular tenant to whom, on a feoff- 
ment, seisin would be delivered, and all the rest are 
remainder-men ; whilst the reversion in fee simple, ex- 
pectant on the decease of them all, remains with the 
grantor. The second grantee for life has a remainder 
expectant on the decease of the first, and will be entitled 
to possession on the determination of the estate of the 
first, either by his decease, or in case of his forfeiture, or 
otherwise. The third grantee must wait till the estate 
both of the first and second shall have determined ; and 
so of the rest. The mode in which such a set of estates 
would be marked out is as follows :— :To A. for his life, 
and afler his decease to B. for his life, and after his 
decease to C. for his life, and so on. This method of 
limitation is quite sufficient for the purpose, although it 
by no means expresses all that is meant. The estates 
of B. and C. and the rest are intended to be as imme- 
diately and effectually vested in them, as the estate of 
A. ; so that if A. were to forfeit his estate, B. would 
have an immediate right to the possession ; and so again 
C. would have a right to enter, whenever the estates 
both of A. and B. might determine. But, owing to the 
necessaiy infirmity of language, all this cannot be ex- 
pressed in the limitations of every ordinary deed. The 
Words used to words " and after his decease" are, therefore, considered 
reraa^nderafter ^ sufficient expression of an intention to confer a vested 
a life interest, remainder after an estate for life. In the case we have 

selected of numerous estates, every one given only for 
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the life of each grantee, it is manifest that very many of 
the grantees can derive no benefit ; and, should the first 
grantee survive all the others, and not forfeit his estate, 
not one of them will take anything. Nevertheless, each 
one of these grantees has an estate for life in remainder, A vested re- 
immediately vested in him ; and each of these remainders bTconveyed^by 
is capable of being transferred, both at law and in deed of grant, 
equity, by a deed of grant, in the same manner as a 
reversion. In the same way, a grant may be made of a 
term of years to one person, an estate for life to another, 
an estate in tail to a third, and last of all an estate in 
fee simple to a fourth ; and these grantees may be en- 
titled to possession in any prescribed order, except as 
to the grantee of the estate in fee simple, who must 
necessarily come last ; for his estate, if not literally in- 
terminable, yet carries with it an interminable power of 
alienation, which would keep all the other grantees for 
ever out of possession. But the estate tail may come 
first into possession, then the estate for life, and then 
the term of years ; or the order may be reversed, and 
the term of years come first, then the estate for Ufe, 
then the estate tail, and lastly the estate in fee simple, 
which, as we have said, must wait for possession till all 
the others shall have been determined. When a re- 
mainder comes after an estate tail, it is liable to be 
barred by the tenant in tail, as we have already seen. 
This risk it must run. But, if any estate, be it ever so DeBnition of a 
small, is always ready, from its commencement to its J®**®^ remain- 
end, to come into possession the moment the prior 
estates, be they what they may, happen to determine, — 
it is then a vested remainder, and recognized in law as 
an estate grantable by deed (t). It would be an estate 
in possession, were it not that other estates have a prior 
claim; and their priority alone postpones, or perhaps 
may entirely prevent, possession being taken by the 

(0 Fearne, Cont. Rem. 216; 2 Prest. Abst. 113. 
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remainder-man. The gift is immediate ; but the enjoy- 
ment must necessarily depend on the determination of 
the estates of those who have a prior right to the pos- 
session. 



One person 



I 



In all the cases which we have as yet considered, 
each of the remainders has belonged to a different per- 
son. No one person has had more than one estate. A., 
B. and C. may each have had estates for life ; or the 
one may have had a term of years, the other an estate 
for life, and the last a remainder in tail, or in fee simple. 
But no one of them has as yet had more than one es- 
tate. It is possible, however, that one person may have. 



may nave more jj^^qj^ certain circumstances, more than one estate in 

tnan one estate. ' 

the same land at the same time, — one of his estates 
being in possession, and the other in remainder, or per- 
haps all of them being remainders. The limitation of 
a remainder in tail, or in fee simple to a person who has 
already an estate of freehold, as for life, is governed by 
a rule of law, known by the name of the rule in Shelley' s 
case, — so called from a celebrated case in Lord Coke's 
time, in which the subject was much discussed (ze), — 
although the rule itself is of very ancient date (or). As 
this rule is generally supposed to be highly technical, 
and founded on principles not easily to be perceived, it 
may be well to proceed gradually in the attempt to ex- 
plain it. 



Rule in Shel- 
ley* 9 case. 



Feudal hold- 
ings anciently 
for life only. 



We have already seen, that, in ancient times, the 
feudal holding of an estate granted to a vassal con- 
tinued only for his life (y). And from the earliest times 
to the present day a grant or conveyance of lands, 
made by any instrument (a will only excepted), to A. B. 



(u) Shelley't case, 1 Rep. 94, 
104. 

(j) Year Book, 18 Edw. II. 
577, translated 7 Man. & Gran. 



944, n. (c); 38 Edw. III. 26b; 
40 £dw. III. 9. 
(y) Ante, p. 17. 
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simply^ without fiirther words, will give him an estate 
for his life, and no longer. If the grant was anciently 
made to him and his heirs, his heir, on his death, be- 
came entitled ; and it was not in the power of the an- 
cestor to prevent the descent of his estate accordingly. 
He could not sell it without the consent of his lord ; 
much less could he then devise it by his will. The 
ownership of an estate in fee simple was then but little 
more advantageous than the possession of a life interest 
at the present day. The powers of alienation belonging 
to such ownership, together with the liabilities to which 
it is subject, have almost all been of slow and gradual 
growth, as has already been pointed out in different 
parts of the preceding chapters (z). A tenant in fee 
simple was, accordingly, a person who held to him and 
his heirs ; that is, the land was given to him to hold for 
his life, and to his heirs, to hold after his decease. It 
cannot, therefore, be wondered at, that a gift, expressly 
in these terms, "To A. for his life, and after his decease To A. for his 
to his heirs,'' should have been anciently regarded as hfg deceaw to 
identical with a gift to A. and his heirs, that is, a gift his heirs, 
in fee simple. Nor, if such was the law formerly, can 
it be matter of surprise that the same rule should have 
continued to prevail up to the present time. Such in- 
deed has been the case. Notwithstanding the vast 
power of alienation now possessed by a tenant in fee 
simple, and the great liability of such an estate to invo- 
luntary aUenation for the purpose of satisfying the debts 
of the present tenant, the same rule still holds ; and a 
grant to A. for his life, and after his decease to his heirs, 
will now convey to him an estate in fee simple, with all 
its incidents ; and in the same manner, a grant to A. for 
his life, and afler his decease to the heirs of his body, 
will now convey to him an estate tail as effectually as a 
grant to him and the heirs of his body. In these cases, 

(z) Ante, pp. 17, 34—40, 57—60. 
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Words of limi- therefore, as well as in ordinary limitations to A. and 
tanon. j^j^ jj^jj-g^ qj. ^q ^ ^^^ ^j^g heirs of his body, the words 

?ieirSy and heirs of his body, are said to be words of limi- 
tation, that is, words which limit or mark out the estate 
to be taken by the grantee («). At the present day, 
when the heir is perhaps the last person likely to get the 
estate, these words of limitation are regarded simply as 
formal means of conferring powers and privileges on 
the grantee — as mere technicalities, and nothing more. 
But, in ancient times, these same words of limitation 
really meant what they said, and gave the estate to the 
heirs, or the heirs of the body of the grantee, after his 
decease, according to the letter of , the gift. The circum- 
stance, that a man's estate was to go to his heir, was the 
very thing which, afterwards, enabled him to convey to 
another an estate in fee simple (J). And the circum- 
stance, that it was to go to the heir of his body, was 
that which alone enabled him, in after times, to bar an 
estate tail and dispose of the lands entailed by means 
of a common recovery. 

Rule in Shei- Having proceeded thus far, we have already mastered 
eitatesTn DOS- *® ^^^^ branch of the rule in Shelley's case, namely, 
session. that which relates to estates in possession. This part of 

the rule is, in fact, a mere enunciation of the proposition 
already explained, that when the ancestor, by any gift 
or conveyance, takes an estate for life, and in the same 
gift or conveyance an estate is immediately limited to 
his heirs in fee or in tail, the words " the heirs " are 
As to estates words of limitation of the estate of the ancestor. Sup- 
m rcmainaer. p^gg^ however, that it should anciently have been wished 

to interpose between the enjoyment of the lands by the 
ancestor and the enjoyment by the heir, the possession 
of some other party for some limited estate, as for his 

(«) See ante, pp. 124, 125; (b) Ante, p. 40. 

Perrin v. Blake, ante, pp. 183, 
184. 
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own life. Thus, let the estate have been given to A. 
and his heirs, but with a vested estate to B. for his own 
life, to take effect in possession next after the decease 
of A., — thus suspending the enjoyment of the lands by 
the heir of A., until after the determination of the life 
estate of B. In such a case it is evident that B. would 
have had a vested estate for his life, in remainder, ex- 
pectant on the decease of A. ; and the manner in which 
such remainder would have been limited would, as we 
have seen (c), have been to A. for his hfe, and after his 
decease to B. for his life. The only question then re- 
maining would be as to the mode of expressing the rest 
of the intention, — namely, that, subject to B.'s life estate, 
A. should have an estate in fee simple. To this case 
the same reasoning applies, as we have already made 
use of in the case of an estate to A. for his life, and 
after his decease to his heirs. For an estate in fee 
simple is an estate, by its very terms, to a man and his 
heirs. But, in the present case, A. would have already 
had his estate given him by the first limitation to him- 
self for his life ; nothing, therefore would remain but to 
give the estate to his heirs, in order to complete the fee 
simple. The last remainder would, therefore, be to the 
heirs of A. ; and the limitations would run thus : " To 
A. for his life, and after his decease to B. for his life, 
and after his decease to the heirs of A." The heir, in 
this case, would not have taken any estate independently 
of his ancestor any more than in the common limitation 
to A. and his heirs: the heir could have claimed the 
estate only by its descent from his ancestor, who had 
previously enjoyed it during his life ; and the interpo- 
sition of the estate of B, would have merely postponed 
that enjoyment by the heir, which would otherwise have 
been immediate. But we have seen that the very cir- 
cumstance of a man's having an estate which is to go to 
his heir will now give him a power of alienation either 

(c) Ante, p. 216. 



222 OF INCORPOREAL HEREDITAMENTS. 

by deed or will, and enable him altogether to defeat his 
heir's expectations. And, in a case like the present, 
the same privilege will now be enjoyed by A. ; for 
whilst he cannot by any means defeat the vested re- 
mainder belonging to B. for his life, he may, subject to 
B.'s life interest, dispose of the whole fee simple at his 
own discretion. A. therefore will now have in these 
lands, so long as B. lives, two estates, one in possession 
and the other in remainder. In possession A. has, with 
regard to B., an estate only for his ovm life. In re- 
mainder, expectant on the decease of B., he has, in con- 
sequence of his life interest being followed by a limita- 
tion to his heirs, a complete estate in fee simple. The 
right of B. to the possession, after A.'s decease is the 
only thing which keeps the estate apart, and divides it, 
as it were, in two. If, therefore, B. should die during 
A.'s life, A. will be tenant for his own life, with an im- 
mediate remainder to his heirs ; in other words, he will 
be tenant to himself and his heirs, and will enjoy, with- 
out any interruption, all the privileges belonging to a 
tenant in fee simple. 

Remainder to By parity of reasoning, a similar result would follow, 
body.^'" °^ '^'^ if *e remainder were to the heirs of the body of A., or 

for an estate in tail, instead of an estate in fee simple. 
The limitation to the heirs of the body of A. would 
coalesce, as it is said, with his life estate, and give him 
an estate tail in remainder, expectant on the decease of 
B. ; and if B. were to die during his lifetime, A. would 
become a complete tenant in tail in possession. 

Any number of The example we have chosen, of an intermediate 

ter^o? ™*^ ^"" ^^^^ *^ ^- f^^ ^^^^y i® founded on a principle evidently 

applicable to any number of intermediate estates, inter- 
posed between the enjoyment of the ancestor and that 
of his heir. Nor is it at all necessary that all these 
estates should be for life only ; for some of them may 
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be larger estates, as estates in tail. For instance, sup- Intermediate 

AQ^A^A foil 

pose lands given to A. for his life, and after his decease 
to B. and the heirs of his body, and in default of such 
issue (which is the method of expressing a remainder 
after an estate tail), to the heirs of A. In this case A. 
will have an estate for life in possession, with an estate 
in fee simple in remainder, expectant on the determina- 
tion of B.'s estate tail. An important case of this kind Example, 
arose in the reign of Edward III. (rf). Lands were 
given to one John de Sutton for his life, the remainder, 
after his decease, to John his son, and Eline, the wife of 
John the son, and the heirs of their bodies ; and in de- 
fault of such issue, to the right heirs of John the father. 
John the father died first ; then John and Eline entered 
into possession. John the son then died, and afterwards 
Eline his wife, without leaving any heir of her body. 
R., another son, and heir at law of John de Sutton, the 
father, then entered. And it was decided by all the 
justices that he was liable to pay a relief {e) to the chief 
lord of the fee, on account of the descent of the lands 
to himself from John the father. Thorpe, who seems 
to have been a judge, thus explained the reason of the 
decision : — " You are in as heir to your father, and your 
brother [father?] had the freehold before ;*at which time, 
if John his son and Eline had died [without issue] in his 
lifetime, he would have been tenant in fee simple." 

The same principles will apply where the first estate Where the first 
is an estate in tail, instead of an estate for life. Thus, ^^^^^ l^il." 
suppose lands to be given to A. and the heirs male of 
his body begotten, and in default of such issue, to the 
heirs female of his body begotten (/*). Here, in de- 
fault of male heirs of the body of A., the heirs female 
will inherit from their ancestor the estate in tail female, 

{d) Provosf of Beverly t case, (e) See ante, pp. 102, 104, 106. 

YearBook, 40Edw. iri.9. See (f) Litt. s. 719; Co. Litt. 

1 Prest. Estates, 304. 376 b. 
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Rale in Shel- 
ley** ease. 



which by the gift had vested in him. There is no need 
to repeat the estate which the ancestor enjoys for his 
life, and to limit the lands, in default of heirs male, to 
him and to the heirs female of his body begotten. This 
part of his estate in tail female has been already given 
to him in limiting the estate in tail male. The heirs 
female, being mentioned in the gift, will be supposed to 
take the lands as heirs, that is, by descent from their 
ancestor, in whom an estate in tail female must conse- 
quently be vested in his lifetime. For, the same rule, 
founded on the same principle, will apply in every 
instance; and this rule is no other than the rule in 
Shelley's case, which lays it down for law, that when 
the ancestor, by any gift or conveyance, takes an estate 
of freehold, and, in the same gift or conveyance, an 
estate is limited, either mediately or immediately, to his 
heirs in fee or in tail, the words " the heirs" are words 
of limitation of the estate of the ancestor. The heir, if 
he should take any interest, must take as heir by descent 
from his ancestor; for he is not constituted, by the words 
of the gift or conveyance, a purchaser of any separate 
and independent estate for himself 



Ancestor need 
not have an 
estate for the 
whole of bis 
life. 



The rule, it will be observed, requires that an estate 
of freehold merely should be taken by the ancestor, and 
not necessarily an estate for the whole of his own life or 
in tail. In the examples we have given, the ancestor 
has had an estate at least for his own life, and the en- 
joyment of the lands by other parties has postponed the 
enjoyment by his heirs. But the ancestor. himself, as 
well as his heirs, may be deprived of possession for a 
time ; and yet an estate in fee simple or fee tail may be 
effectually vested in the ancestor, subject to such de- 
privation. For instance, suppose lands to be given to A., 
a widow, during her life, provided she continue a widow 
and unmarried, and after her marriage, to B. and his 
heirs during her life, and after her decease, to her heirs. 
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Here A. has an estate in fee simple, subject to the re- 
mainder to B. for her life, expectant on the event of her 
marrying again (g). For to apply to this case the same 
reasoning as to the former ones, A. has still an estate to 
her and to her heirs. She has the freehold or feudal 
possession, and after her decease, her heirs are to have 
the same. It matters not to them that a stranger may 
take it for a while. The terms of the gift declare that 
what was once enjoyed by the ancestor shall afterwards 
be enjoyed by the heirs of such ancestor. These very 
terms then make an estate m fee simple, with all its in- 
cidental powers of alienation, controlled only by the 
rights of B. in respect of the estate conferred on him by 
the same gift. 

But if the ancestor should take no estate of freehold Where the an- 
under the gift, but the land should be granted only to estate of free-° 
his heirs, a very different effect would be produced. In ^^^^ 
such a case a most material part of the definition of an 
estate in fee simple would be wanting. For an estate 
in fee simple is an estate given to a man and his heirs, 
and not merely to the heirs of a man. The ancestor, 
to whose heirs the lands were granted, would accord- 
ingly take no estate or interest by reason of the gift to 
his heirs. But the gift, if it should ever take effect, 
would be a future contingent estate for the person who, 
at the ancestor's decease, should answer the description 
of heir to his freehold estates. The gift would accord- 
ingly fall within the class of future estates, of which 
an explanation is endeavoured to be given in the next 
chapter (A). 

(g) Curtis y, PrkCf 12 Yen. 89, tions which it involves, is that 

{h) The most concise account given by Mr. Watkins in his 

of the rule in ShtUey*i cate^ to- Essay on the Law of Descents, 

gether with the principal distinc- pp. 154 et seq. (194, 4th ed.) 
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CHAPTER 11. 

OF A CONTINGENT REMAINDER. 

Hitherto we have observed a very extensive power of 
alienation possessed by a tenant in fee simple. He may 
make an immediate grants not of one estate merely, or 
two, but of as many as he may please, provided he as- 
certain the order in which his grantees are to take pos- 
session (a). This power of alienation, it will be observed, 
may in some degree render less easy the alienation of 
the land at a future time; for, it is plain, that no sale 
can in future be made of an unincumbered estate in fee 
simple in the lands, unless every owner of each of these 
estates will concur in the sale, and convey his individual 
interest, whether he be the particular tenant, or the 
owner of any one of the estates in remainder. But, if 
all these owners should concur, a valid conveyance of 
an estate in fee simple can at any time be made. The 
Vested remain- exercise of the power of alienation, in the creation of 
de"the"an""' '''^^s^®^ remainders, does not, therefore, withdraw the 
inalienable. land for a moment from that constant liability to com- 
plete alienation, which it has been the sound policy of 
modem law as much as possible to encourage. 

But, great as is the power thus possessed, the law has 

granted to a tenant in fee simple, and to -every other 

owner to the extent of his estate, a greater power still. 

Future estates. For, it enables him, under certain restrictions, to grant 

estates to commence in interest, and not in possession 
merely, at a future time. So that during the period 
which may elapse before the commencement of such 
estates, the land may be withdrawn from its former 

(a) Ante, pp. 215, 216. 
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liability to complete alienation, and be tied up for the 
benefit of those who may become the owners of such 
future estates. The power of alienation is thus allowed 
to be exercised in some degree to its own destruction. 
For, tiU such future estates come into existence, they 
may haye no owners to convey them. Of these future 
estates there are two kinds, a contingent remainder, and Two kinds. 
an executory interest. The former is allowed to be 
created by any mode of conveyance. The latter can 
arise only by the instrumentality of a will, or of a use 
executed, or made into an estate, by the Statute of Uses. 
The nature of an executory interest will be explained in 
the next chapter. The present will be devoted to con- 
tingent remainders, which, though abolished by the act 
to simplify the transfer of property (J), were revived the 
next session by the act to amend the law of real pro- 
perty (c), by which the former act, so far as it abolished 
contingent remainders, was repealed as from the time of 
its taking effect. 

The simplicity of the common law allowed of the Contingent re- 
creation of no other estate than particular estates, fol- JJ,"^ntly Ule^ 
lowed by the vested remainders, which have already gal- 
occupied our attention. A contingent remainder, — a 
remainder not vested, and which never might vest, — 
was long regarded as illegal. Down to the reign of 
Henry VI. not one instance is to be found of a con- 
tingent remainder being held valid (d). The early au- 
thorities on the contrary are rather opposed to such a 
conclusion (e). And, at a later period, the authority of 

(6) Stat 7 & 8 Vict c. 76, 8. 8. appears to be in favour of the 

(c) Stat 8 & 9 Vict. c. 106, antiquity of contingent remain- 
8. 1. ders. See Srd Rep. of Real Pro- 

(d) The reader should be in- perty Commissioners, p. 23; 1 
formed that this assertion is Steph. Com. 614, n. (a), 
grounded only on the writer's re- (e) Year Book, 11 Hen. IV. 
searches. The general opinion 74; in which case, a remainder 

q2 
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Littleton is express (/), that every remainder, which 
beginneth by a deed, must be in him to whom it is 
limited, before livery of seisin is made to him who is to 
have the immediate freehold. It appears, however, to 
have been adjudged, in the reign of Henry VI., that if 
land be given to a man for his life, with remainder to 
the right heirs of another who is living, and who afters- 
wards dies, and then the tenant for life dies, the heir of 
the stranger shall have this land ; and yet it was said 
that, at the time of the grant, the remainder was in 



to the right heirs of a man, viho 
teas dead be/ore the remainder teas 
limited, was held to vest by pur- 
chase In the person who was heir. 
But it was said by Hankey, J., 
that if a gift were made to one 
for his life, with remainder to the 
right heirs of a man who was 
living, the remainder would be 
void, because the fee ought to 
pass immediately to him to whom 
it was limited. Note, also, that 
in Mandeville*8 case (Co. Litt. 
26 b), which is an ancient case 
of the heir of the body taking by 
purchase, the ancestor was dead 
at the time of the gift. The cases 
of rents are not apposite, as a di- 
versity was long taken between 
a grant of a rent and a convey- 
ance of the freehold. The deci- 
sion in 7 Hen. IV. 6 b, cited in 
Archers case (1 Rep. 66 b), was 
on a case of a rent-charge. The 
authority of P. 11 Rich. II. Fitz. 
Ab. tit. Detinue, 46, which is 
cited In Archer's case (1 Rep. 
67 a), and in Chudleigh's case 
(1 Rep. 135 b), as well as in the 
margin of Co. Litt. 378 a, is 
merely a statement by the judge 
of the opinion of the counsel 



against whom the decision was 
made. It runs as follows: — 
"Cherton to Rykhil— You think 
(vous guides) that inasmuch as 
A. S. was living at the time of 
the remainder being limited, that 
if he was dead at the time of the 
remainder falling in, and had a 
right heir at the time of the re- 
mainder falling in, that the re- 
mainder would be good enough? 
Rykhil — Yes Sir. — And after- 
wards in Trinity Term, judgment 
was given in favour of Wad [the 
opposite counsel] : quod nola 
bene." 

It is curious that so much pains 
should have been taken by mo- 
dern lawyers to explain the rea- 
sons why a remainder to the heirs 
of a person, who takes a prior 
estate of freehold, should not 
have been held to be a contin- 
gent remainder (seeFeame, Cont. 
Rem. 83 et seq.), when the con- 
struction adopted (subsequently 
called the rule in Shelley s case) 
was decided on before contingent 
remainders were allowed. 

(f) Litt. s. 721 ; see also M. 
27 Hen. VIIL 24 a. 
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a manner void {g). This decision ultimately prevailed. Gift to A. for 
And the same case is accordingly put by Perkins, who ^aindCT turtle 
lays it down, that if land be leased to A. for life, the j»J* ^"rs of 
remainder to the right heirs of J. S., who is alive at the 
time of the lease, this remainder is good, because there 
is one named in the lease (namely, A. the lessee for life,) 
who may take immediately in the beginning of the 
lease (A). This appears to have been the first instance 
in which a contingent remainder was allowed. In this 
case J. S. takes no estate at all; A. has a life interest; 
and, so long as J. S. is living, the remainder in fee does 
not vest in any person under the gift ; for, the maxim is 
nemo est JuBres viventis, and J. S. being alive, there is no 
such person living as his heir. Here, accordingly, is a 
future estate, which will have no existence until the de- 
cease of J. S. ; if however J. S. should die in the life- 
time of A., and if he should leave an heir, such heir will 
then acquire a vested remainder in fee simple, expectant 
on A.'s life interest. But, until these contingencies 
happen or fail, the limitation to the right heirs of J. S. 
confers no present estate on any one, but merely gives 
rise to the prospect of a future estate, and creates an 
interest of that kind which is known as a contingent 
remainder (i). 

The gift to the heirs of J. S. has been determined to A gift to the 
be sufficient to confer an estate in fee simple on the per- confera iTfee*" 
son who may be his heir, without any additional limita- simple on his 
tion to the heirs of such heir (A). If, however, the gift 
be made after the 31st of December, 1833, or by the 
will of a testator who shall have died after that day, the 
land will descend, on the decease of the heir intestate, 

(g) Year Book, 9 Hen. VI. (t) 3 Rep. 20 a, in Boraston't 

24 a ; H. 32 Hen. V 1. Fitz. Abr. cate, 

tit. Feoffmento and FaiU, 99. (k) 2 Jarman on Wills, 2, 1st 

(A) Perk. s. 52. ed. ; 49, 2nd ed. 
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What becomes 
of the inherit- 
ance until the 
contingency 
happens. 



not to his heir, but to the next heir of J. S., in the same 
manner as if J. S. had been first entitled to the e8tate(0- 

When contingent remainders began to be allowed, a 
question arose, which is yet scarcely settled, what be- 
comes of the inheritance, in such a case as this, during 
the Ufe of J. S. ? A., the tenant for life, has but a life 
interest ; J. S. has nothing, and his heir is not yet in ex- 
istence. The ancient doctrine, that the remainder must 
vest at once or not at all, had been broken in upon ; but 
the judg^es could not make up their minds also to infringe 
on the Corresponding rule, that the fee simple must, on 
every feoffment which confers an estate in fee, at once 
depart out of the feoffor. They, therefore, sagely recon- 
ciled the rule which they left standing to the contingent 
remainders which they had determined to introduce, by 
affirming that, during the contingency, the inheritance 
was either in abeyance, or in gremio legis, or else in 
nubibus (m). Modem lawyers, however, venture to assert, 
that what the grantor has not disposed of must remain 
in him, and cannot pass from him until there exists some 
grantee to receive it (w). And, when the gift is by way 
of use under the Statute of Uses, there is no doubt that, 
until the contingency occurs, the use, and with it the 
inheritance, result to the grantor. So, in the case of a 
will, the inheritance, until the contingency happens, de- 
scends to the heir of the testator (o). 



But, whatever difficulties may have beset the depar- 
ture from ancient rules, the necessities of society required 
that future estates, to vest in unborn or unascertained 
persons, should under certain circumstances be allowed. 



(0 Stat. 3 & 4 Wm. I V. c. 106, 
8. 4. 

(m) Co.Litt342a; IP.Wms. 
515, 516 ; Bac. Abr. tit. Remain- 
der and Reversion (c). 



(n) Feame, Cont. Rem. 361. 
See however 2 Prest. Abst. 100 
— 107, where the old opinion is 
maintained. 

(o) Fearne, Cont. Rem. 351. 



OF A CONTINOENT REMAINDER. 231 

Andy in the time of Lord Coke, the validity of a gift in In Lord Coke's 
remainder, to become vested on Bome future contin- ^-'^1^: 
eency, was well established. Since his day the doctrine dc™ were well 

. established 

of contingent remainders has gradually become settled ; 
so that, notwithstanding the uncertainty stUl remaining The doctrine 
with regard to one or two points, the whole system now ^^^ settled, 
presents a beautiful specimen of an endless variety of 
complex cases, all reducible to a few plain and simple 
principles. To this desirable end the masterly treatise of Mr. Feame's 
Mr. Feame on this subject (p) has mainly contributed. *'®**^®* 

Let us now obtain an accurate notion of what a con* 
tingent remainder is, and, afterwards, consider the rules 
which are required to be observed in its creation. We Definition of a 
have already said, that a contingent remainder is a future midnder ° 
estate. As distinguished from an executory interest, to 
be hereafter spoken of, it is a future estate, which waits 
for and depends on the determination of the estates 
which precede it. But, as distinguished from a vested 
remainder, it is an estate in remainder, which is not 
ready, from its commencement to its end, to come into 
possession at any moment when the prior estates may 
happen to determine. For, if any contingent remainder 
should, at any time, become thus ready to come into 
immediate possession, whenever the prior estates may 
determine, it will then be contii^ent no longer, but will 
at once become a vested remainder (q). For example. Example, 
suppose that a gift be made to A., a bachelor, for his 
life, and after the determination of that estate, by for- 
feiture or otherwise in his lifetime, to B. and his heirs 
during the life of A., and after the decease of A., to the 
eldest son of A. and the heirs of the body of such son. 

(/j) Feame's Essay on the view of executory interests, con- 
Learning of Contingent Remain- tained in a second volume, ap- 
ders and executory Devises. The pended by the learned editor, 
last edition of this work has been Mr. Josiah William Smith, 
rendered valuable by an original (g) See ante, p. 217. 
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Here we have two remainders, one of which is vested, 
and the other contingent. The estate of B. is vested (r). 
Why ? Because, though it be but a small estate, yet it 
is ready from the first, and, so long as it lasts, continues 
ready to come into possession, whenever A.'s estate may 
happen to determine. There may be very little doubt 
but that A. will commit no forfeiture, but will hold the 
estate as long as he Uves. But, if his estate should 
determine the moment after the grant, or at any time 
whilst B.*8 estate lastSy there is B. quite ready to take 
possession. B.'s estate, therefore, is vested. But the 
estate tail to the eldest son of A. is plainly contingent. 
For A., being a bachelor, has no son ; and, if he should 
die without one, the estate tail in remainder will Jiot be 
ready to come into possession immediately on the deter- 
mination of the particular estates of A. and B. Indeed, 
in this case, there will be no estate tail at all. But if A. 
should marry and have a son, the estate tail will at once 
become a vested remainder; for, so long as it lasts, that 
is, so long as the son or any of the son's issue may live, 
the estate tail is ready to come into immediate posses- 
sion whenever the prior estates may determine, whether 
by A.'s death, or by B.'s forfeiture, supposing him to 
have got possession (s). It will be observed that here 
there is an estate, which, at the time of the grant, is 
future in interest, as well as in possession ; and till the 
son is bom, or rather till he comes of age, the lands are 
tied up, and placed beyond the power of complete alien- 
ation. This example of a contingent remainder is here 
given as by far the most usual, being that which occurs 
every day in the settlement of landed estates. 

Two rulefl for The rules which are required for the creation of a con- 
a contingent tingent remainder may be reduced to two ; of which 
remainder. the first and principal is well established ; but the latter 

(r) Fearne, Cent Rem. pp. 7n., 4 Jur., N. S. 431. 
325; CoUard v. Jtoc, V. C. S., («) See ante, pp. 216, 217. 
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has occasioned a good deal of controversy. The first of Rule i. 
these rules is, that the seisin, or feudal possession, must 
never be without an owner; and this rule is sometimes 
expressed as follows, that every contingent remainder 
of an estate of freehold must have a particular estate of 
freehold to support it(0* The ancient law regarded Ancient noto- 
the feudal possession of lands as a matter the transfer ^fXle'IiS!!^^^ 
of which ought to be notorious; and it accordingly possession, 
forbad the conveyance of any estate of freehold by any 
other means than an immediate deUvery of the seisin, 
accompanied by words, either written or openly spoken, 
by which the owner of the feudal possession might at 
any time thereafter be known to all the neighbourhood. 
If, on the occasion of any feoffment, such feudal pos- 
session was not at once parted with, it remained for 
ever with the grantor. Thus a feoffment, or any other Example, a 
conveyance of a freehold, made to-day to A., to hold feoffment to A. 
from to-morrow, would be absolutely void, as involving from to-mor- 
a contradiction. For, if A. is not to have the seisin till "^* 
to-morrow, it must not be given him till then (m). So, 
if, on any conveyance, the feudal possession were given 
to accompany any estate or estates less than an estate in 
fee simple, the moment such estates, or the last of them, 
determined, such feudal possession would again revert 
to the grantor, in right of his old estate, and could not 
be again parted with by him, without a fresh convey- 
ance of the fi'eehold. Accordingly, suppose a feoffment To A. for life, 
to be made to A. for his life, and after his decease and decease^an? 
one day, to B. and his heirs. Here, the moment that one day, to B. 
A.'s estate determines by his death, the feudal posses- 
sion, which is not to belong to B. till one day afterwards, 
reverts to the feoffor, and cannot be taken out of him 
without a new feoffment. The consequence is, that the 
gift of the ftiture estate, intended to be made to B., is 
absolutely void. Had it been held good, the feudal pos- 

(0 2 Black. Com. 171. (u) 2 Black. Com. 166. 



234 



OF INCOBPOBEAX. HEREDITAMENTS. 



To A. for hu 
life, and afur 
bis decease to 
bis eldest son 
in tail 



Posthumous 
children may 
take estates as 
if born. 



sewion would have been for one day without any owner, 
or, in other words, there would have been a so-called 
remainder of an estate of freehold, without a particular 
estate of freehold to support it Let us now take the 
case we have before referred to, of an estate to A., a 
bachelor, for his life, and after his decease to his eldest 
son in tail. In this case it is evident, that the moment 
A.'s estate determines by his death, his son, if living, 
must necessarily be ready at once to take the feudal 
possession, in respect of his estate tail. The only case 
in whicl) the feudal possession could, under such a limi- 
tation, ever be without an owner, at the time of A.'s 
decease, would be that of the mother being then enceinte 
of the son. In such a case, the feudal possession would 
be evidently without an owner, until the birth of the son ; 
and such posthumous son would accordingly lose his 
estate, were it not for a special provision which has been 
made in his favour. In the reign of William III. an 
act of parliament (x) was passed, to enable posthumous 
children to take estates, as if bom in their father's life- 
time. And the law now considers every child en ventre 
sa mire as actually bom, for the purpose of taking any 
benefit to which, if bom, it would be entitled (y). 



A contingent 
remainder must 
vest during the 
particular es- 
tate, or eo iti' 
ttanti that it 
determines. 



Example. 



As a corollary to the mle above laid down, arises 
another proposition, fi*equently itself laid down as a dis- 
tinct rule, namely, that every contingent remainder must 
vest, or become an actual estate, during the continuance 
of the particular estate which supports it, or eo instanti 
that such particular estate determines; otherwise such 
contingent remainder will fail altogether, and can never 
become an actual estate at all. Thus, suppose lands to 
be given to A. for his life, and after his decease to such 



(x) Stat. 10 & 11 Will. III. 
c. 16. 

(5^) Doe V. Clarke, 2 H. Bl. 
399; Blackburn v. Stable$, 2Ves. 



& Beam 68, 367 ; Mogg v. Mogg, 
1 Meriv. 654 ; Trower y. Buits, 
1 Sim. &Stu. 181. 
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son of A. as shall first attain the age of twenty-four 
years. As a contingent remainder the estate to the son 
is well created (2r) ; for the feudal seisin is not neces- 
sarily left without an owner after A/s decease. If, there- 
fore, A. should, at his decease, have a son who should 
then be twenty-four years of age or more, such son will 
at once take the feudal possession by reason of the 
estate in remainder which vested in him the moment he 
attained that age. In this case the contingent remainder 
has vested during the continuance of the particular es- 
tate. But if there should be no son, or if the son should 
not have attained the prescribed age at his father's 
death, the remainder will fail altogether (a). For the 
feudal possession will then, immediately on the father's 
decease, revert, for want of another owner, to the per- 
son who made the gift in right of his reversion. And, 
having once reverted, it cannot now belong to the son, 
without the grant to him of some fresh estate by means 
of some other conveyance. 

A contingent remainder cannot be made to vest on Events on 
any event which is illegal, or contra bonos mores, Ac- Jin^tremain- 
cordingly, no such remainder can be given to a child der may not 
who may be hereafter bom out of wedlock. But this 
can scarcely be said to be a rule for the creation of con- 
tingent remainders. It is rather a part of the general 
policy of the law in its discouragement of vice. In the 
reports of Lord Coke, however, a rule is laid down of 
which it may be useftil to take some notice, namely, 
that the event on which a remainder is to depend must 
be a common possibility, and not a double possibility, 
or a possibility on a possibility, which the law will not Possibility on 
allow (ft). This rule, though professed to be founded * i^^'^'^^'y- 

(f) 2 Prest. Abst. 148. Gameti, 3 De Gex & S. 629 ; 

(a) Festing y, JlUn, 12Mees. Browne v. Brownt, 3 Snaa. & 

& Wels. 279 ; 5 Hare, 573. See Giff. 568, qy ? 

however as to ibis case, Riley v. (6) 2 Rep. 51a; 10 Rep. 50b. 



236 



OF INCORPOREAL HEREDITAMENTS. 



Scholastic 
logic. 



Examples of 
common and 
double possi- 
bilities. 



on former precedents, is not to be found in any of the 
cases to which Lord Coke refers, in none of which do 
either of the expressions " possibility on a possibility," 
or " double possibility," occur. It appears to owe its 
origin to the mischievous scholastic logic which was 
then rife in our courts of law, and of which Lord Coke 
had so high an opinion that he deemed a knowledge of 
it necessary to a complete lawyer (c). The doctrine is 
indeed expressly introduced on the authority of logic : 
— ''as the logician saith, potentia est duplex, remota et 
propinqtta" (d). This logic, so soon afterwards demo- 
lished by Lord Bacon, appears to have left behind it 
many traces of its existence in our law ; and perhaps it 
would be found that some of those artificial and tech- 
nical rules which have the most annoyed the judges of 
modem times (e) owe their origin to this antiquated 
system of endless distinctions without solid differences. 
To show how little of practical benefit could ever be 
derived from the distinction between a common and a 
double possibility, let us take one of Lord Coke's ex- 
amples of each. He tells us that the chance that a man 
and a woman, both married to different persons, shall 
themselves marry one another is but a common possi- 
bility (/). But the chance that a married man shall 
have a sou named Geoffrey is stated to be a double or 
remote possibility (g). Whereas it is evident that the 
latter event is at least quite as Ukely to happen as the 
former. And if the son were to get an estate from 
being named Geoffrey, as in the case put, there can be 
very little doubt but that Geoffrey would be the name 
given to the first son who might be bom (A). Respect 



(c) Preface to Co. Litt. p. 37. 

(d) 2 Rep. 51 a. 

(«) Such as the rule in Dum- 
por*t catef 4 Rep. 119. 

(/) 10 Rep. 50 b; Year Book, 
15 Hen. VII. 10 b, pi. 16. 



(g) 2 Rep. 51 b. 

(A) The true ground of the de- 
cision in the old case (10 Edw. 
III. c. 45), to which Lord Coke 
refers, was, no doubt, as suggested 
by Mr. Preston (1 Prest. Abst. 
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to the memory of Lord Coke has long kept on foot in 
oar law books (i) the rule that a possibility on a possi- 
bility is not allowed by law in the creation of contingent 
remainders. But the authority of this rule has long been 
declining ij)y and lately a very learned living judge (A) 
has declared plainly that it is now abolished. 



But although the doctrine of Lord Coke, that there 
can be no possibility on a possibility, has ceased to go- 
vern the creation of contingent remainders, there is yet 
a rule by which these remainders are restrained within 
due bounds, and prevented from keeping the lands, 
which are subject to them, for too long a period beyond 
the reach of alienation. This rule is the second rule, to Rule 2. 
which we have referred (Z), and is as follows : — that an Gift to an un- 
estate cannot be given to an unborn person for life, ^°[h remainder 
followed by any estate to any child of such unborn per- to his child, 
son (to) ; for in such a case the estate given to the child void7""" ^ 
of the unborn person is void. This rule is apparently 
derived from the old doctrine which prohibited double 
possibilities. It may not be sufficient to restrain every 
kind of settlement which ingenuity might suggest ; but 
it is directly opposed to the great motive which usually 



128), that the gift was made to 
Geoffrey the son, as though he 
were living, when in fact there 
was then no such person. 

(i) 2 Black. Com. 170; Fearne, 
Cont. Rem. 252. 

(J) See Third Report of Real 
Property Commissioners, p. 29; 
1 Prest. Ahst. 128, 129. 

{k) Lord St. Leonard's, in Coie 
▼. Setcellf I Conn. & Laws, 344; 
5 C.4Dru.&War. 1, 32 The 
decision in this case has been af- 
firmed in the House of Lords, 2 
H. of L. Cases, 186. 

(/) Ante, p. 232. 



(m) 2 Cases and Opinions, 432 
— 441 ; Haj/ v. Earl of Coventry, 
3 T. Rep. 86 ; Bmdenell v. Elwes, 
1 East, 452 ; Fearne's Posthuma, 
215; Fearne, Cont. Rem. 502, 
565, Butl. note; 2 Prest. Abst. 
114; 1 Sugd. Pow. 470 ; 1 Jarm. 
Wills, 221, Isted.; 203, 2nded.; 
Cole V. Sewell, 2 H. of L. Cases, 
1 86 ; Monypenny v. Dering, 2 De 
Gex, M. & G. 145, 170 ; Sugden 
on Property, 120; Sugden on the 
Real Property Statutes, p. 285, 
n. (a). See however per Wood, 
V.-C, in Cattlin v. Brown, 11 
Hare, 375, qy? 
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induces attempts at a perpetuity^ namely, the desire of 
keeping an estate in the same family; and it has accord- 
ingly been hitherto found sufficient. An attempt has 
been recently made, with much ability, to explain away 
this rule as merely an instance of the rule by which, 
as we shall hereafter see, executory interests are re* 
strained (n). But this rule is more stringent than that 
which confines executory interests; and if there were no 
other restraint on the creation of contingent remainders 
than the rule by which executory interests are confined, 
landed property might in many cases be tied up for at 
least a generation further than is now possible (o). 



Gift by will to 
the 80D8 of an 



after a life es 
tate to such 
person. 



The opinion which so generally prevails, that every 

unborn^person "^^"^ ™^y ™^® what disposition he pleases of his own 

estate,— an opinion countenanced by the loose descrip- 
tion sometimes given by lawyers of an estate in fee 
simple (p), — has not unfrequently given rise to attempts 
made by testators to settle their property on fiiture 
generations beyond the bounds allowed by law ; thus 
lands have been given by will to the unborn son of 
some living person for his life, and, after the decease of 
such unborn son, to his sons in tail. This last limitation 
to the sons of the unborn son in tail, we have observed, 
is void. The courts of law, however, have been so in- 
dulgent to the ignorance of testators, that, in the case of 
a will, they have endeavoured to carry the intention of 
the testator into effect, as nearly as can possibly be done, 
without infringing the rule of law; they, accordingly, 
take the liberty of altering his will to what they presume 
he would have done had he been acquainted with the 



(n) See Lewis on Perpetuities, 
p. 408 et seq. llie case of Chal- 
lit V. Doe d. Eters, 18 Q. B. 231, 
roust be admitted to accord with 
this opinion ; but the point, though 
adverted to by the counsel for the 



appellant, was not taken by the 
counsel for the respondent, nor 
mentioned in the judgment of 
the Court 

(o) See Appendix (E). 

(p) 2 Black. Com. 104. 
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rule which prohibits the son of any unborn son from 

being, in such circumstances, the object of a gift. This, 

in Law French, is called the cy pris doctrine (9). From Cy pres doc- 

what has already been said, it will be apparent, that the ^°®' 

utmost that can be legally accomplished towards secu* 

ring an estate in a family is to give to the unborn sons 

of a living person estates in tail : such estates, if not 

barred, will descend on the next generation; but the 

risk of the entails being barred cannot, by any means, 

be prevented. The courts, therefore, when they meet 

vnth such a disposition as above described, instead of 

confining the unborn son of the living person to the 

mere life estate given him by the terms of the will, and 

annulling the subsequent limitations to his offspring, 

give to such son an estate in tail, so as to afford to his 

issue a chance of inheriting should the entail remain 

unbarred. But this doctrine, being rather a stretch of 

judicial authority, is only applied where the estates 

given by the will to the children of the unborn child 

are estates in tail, and not where they are estates for 

hfe (r), or in fee simple {s). If, however, the estates be 

in tail, the rule equally applies, whether the estates tail 

be given to the sons successively according to seniority, 

or to all the children equally as tenants in common (t). 

Though a contingent remainder is an estate which, if The expectant 
it arise, must arise at a future time, and will then belong Jingent*rc-*^°"" 
to some future owner, yet the contingency may be of mainder may 
such a kind, that the future expectant owner may be 

(7) Fearne, Cont. Rem. 204, jun. 336; 1 Jarman on Wills, 

note; 1 Jarman on Wills, 260, 264, Isted.; 246, 2nd ed. See, 

Ist ed. ; 242, 2nd ed. ; Vander- however, Mogg 7. Mog,^, 1 Meriv. 

plank y. King, 3 Hare, 1 ; Mony- 654 ; 2 Jarman on Wills, 342, 

ftenny v. Vermg, 16 Mee.&Wels. note, 1st ed. 

418. {t) Pitt V. Jackson, 2 Bro. 

(r) Seaward v. Willock, 5 East, C. C. 51 ; Vanderplank v. King, 

198. 3 Hare, 1. 

(t) Brisiow V. Warde, 2 Ves. 
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Example. 



A poMibility. 



A contingent 
remainder 
could not be 
conveyed by 
deed, 



but might be 
released. 



Was devisable. 



now living. For instance, suppose that a conveyance 
be made to A. for his life, and if C. be living at his de- 
cease, then to B. and his heirs. Here is a contingent 
remainder, of which the future expectant owner, B., 
may be now living. The estate of B. is not a present 
vested estate, kept out of possession only by A.'s prior 
right thereto. But it is a future estate not to com- 
mence, either in possession or in interest, till A.'s de- 
cease. It is not such an estate as, according to our 
definition of a vested remainder, is always ready to 
come into posBession whenever A.'s estate may end; for 
if A. should die after C, B. or his heirs can take no- 
thing. Still B., though he has no estate during A.'s 
life, has yet plainly a chance of obtaining one, in case 
C. should survive. This chance is called in law a possi- 
bility ; and a possibility of this kind was long looked 
upon in much the same light as a condition of re-entry 
was regarded {u), having been inalienable at law, and 
not to be conveyed to another by deed of grant. A 
fine alone, before fines were abolished, could effectually 
have barred a contingent remainder {x). It might, how- 
ever, have been released ; that is to say, B. might, by 
deed of release, have given up his interest for the benefit 
of the reversioner, in the same manner as if the contin- 
gent remainder to him and his heirs had never been 
limited (y) ; for the law, whilst it tolerated conditions of 
re-entry and contingent remainders, always gladly per- 
mitted such rights to be got rid of by release, for the 
sake of preserving unimpaired such vested estates as 
might happen to be subsisting. A contingent remainder 
was also devisable by will under the old statutes (jzr), and 



{u) Ante, p. 211. 

(x) Fearne, Cent. Rem. 365; 
He//» V. Hereford, 2 Barn. & Aid. 
242 ; Doe d. Christmas v. Oliver, 
10 Barn. & Cres. 181; Doe d. 
Lumley v. Earl of Scarborough, 3 
Add. & £11. 2. 



(y) Lampet's cote, 10 Rep. 
48 a, b ; Marks v. Marks, 1 
Strange, 132. 

(«) Koe d. Perry v. Jones, 1 
H. Black. 30; Fearne, Cent. 
Rem. 366| note. 
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is SO under the present act for the amendment of the 
laws with respect to wills (a). And it was the rule in Was assignable 
equity, that an assignment intended to be made of a *" ^^"**y* 
possibility for a valuable consideration should be de- 
creed to be carried into effect (i). But the recent act New enact- 
to amend the law of real property (c) now enacts that a ^^^^' 
contingent interest, and a possibility coupled with an 
interest, in any tenements or' hereditaments of any 
tenure, whether the object of the gift or limitation of 
such interest or possibility be or be not ascertained, may 
be disposed of by deed. But every such disposition, if 
made by a married woman, must be made conformably 
to the provisions of the act for the abolition of fines and 
recoveries (rf). 

The circumstance of a contingent remainder having Inalienable na- 
been so long inalienable at law was a curious relic of |"ngentremain- 
the ancient feudal system. This system, the fountain of der. 
our jurisprudence as to landed property, was strongly 
opposed to alienation. Its policy was to unite the lord 
and tenant by ties of mutual interest and affection ; and 
nothing could so effectually defeat this end as a con- 
stant change in the parties sustaining that relation. The 
proper method, therefore, of explaining our laws, is not 
to set out with the notion that every subject of property 
may be aliened at pleasure ; and then to endeavour to 
explain why certain kinds of property cannot be aliened, 
or can be aliened only in some modified manner. The 
law itself began in another way. When, and in what 
manner, different kinds of property gradually became 
subject to different modes of alienation is the matter to 
be explained; and this explanation we have endeavoured, 

(fl) Stat 7 Will. IV. & 1 Vict. Leighton, 3 Meriv. 667, 668, 

c. 26, s. 3 ; Ingilbtf v. Amcotts, note (6). 
21 Beav. 585. (c) Stat. 8 & 9 Vict. c. 106, 

(6) Fearne, Cont. Rem. 550, s. 6. 
551 ; see, however, Curleton v. (d) See ante, p. 197. 

R.P. R 
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in proceeding, as far as possible to give. But, as to 
such interests as remained inalienable, the reason of their 
being so was, that they had not been altered, but re- 
mained as they were. The statute of Q^ia emptores (e) 
expressly permitted the alienation of lands and tene- 
ments, — an alienation which usf^e had already autho- 
rized ; and ever since this statute, the ownership of an 
estate in lands (an estate tail excepted) has involved in 
it an undoubted power of conferring on another person 
the same, or perhaps more strictly, a similar estate. 
But a contingent remainder is no estate, it is merely a 
chance of having one; and the reason why it has so 
long remained inalienable at law was simply because 
it had never been thought worth while to make it 
alienable. 

Destruction of One of the most remarkable incidents of a contingent 
mainden. ' remainder was its liability to destruction, by the sudden 

determination of the particular estate upon which it de- 
Liability to de- pended. This liability has now been removed by the 
removed. ^^^ recent act to amend the law of real property (/) : it 

was, in effect, no more than a strict application of the 
general rule, required to be observed in the creation of 
contingent remainders, that the freehold must never be 
left without an owner. For if, after the determination 
of the particular estate, the contingent remainder might 
still, at some future time, have become a vested estate, 
the freehold would, until such time, have remained un- 
disposed of, contrary to the principles of the law before 
Example. explained (g). Thus, suppose lands to have been given 

to A., a bachelor, for his life, and after his decease to his 
eldest son and the heirs of his body, and in default of 
such issue, to B. and his heirs. In this case A. would 
have had a vested estate for his life in possession. There 

(f) 18 Edw. I. c. 1, ante, s. 8, repealing stat. 7 & 8 Vict, 
p. 59. c. 76, 8. 8, to the same eflfect. 

(/) Stat. 8 & 9 Vict. c. 106, (g) Ante, p. 233. 
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would have been a contingent remainder in tail to his 

eldest son, which would have become a vested estate 

tail in such son the moment he was bom, or rather 

begotten; and B. would have had a vested estate in 

fee simple in remainder. Now suppose that, before A. 

had any son, the particular estate for life belonging to 

A., which supported the contingent remainder to his 

eldest son, should suddenly have determined during A/s 

life, B.'s estate would then have become an estate in 

fee simple in possession. There must be some owner of 

the freehold ; and B., being next entitled, would have 

taken possession. When his estate once became an 

estate in possession, the prior remainder to the eldest 

son of A. was for ever excluded. For, by the terms of 

the gift, if the estate of the eldest son was to come into 

possession at all, it must have come in before the estate 

of B. A forfeiture by A. of his life estate, before the Forfeiture of 

birth of a son, would therefore at once have destroyed ^^*^ 

the contingent remainder, by letting into possession the 

subsequent estate of B. (A). 

The determination of the estate of A. was, however, a right of entry 
in order to effect the destruction of the contingent re- ]J[J*"^orted a 
mainder, required to be such a determination as would contingent re- 

Wirt. * A 

put an end to his right to the freehold or feudal posses- ™*''^ ^^' 
sion. Thus, if A. had been forcibly ejected from the 
lands, his right of entry would stiU have been sufficient 
to preserve the contingent remainder ; and, if he should 
have died whilst so out of possession, the contingent 
remainder might still have taken effect. For, so long as 
A.'s feudal possession, or his right thereto, continues, so 
long, in the eye of the law, does his estate last (i). 

It is a rule of law, that " whenever a greater estate 
and a less coincide and meet in one and the same 

(A) Fearne, Cent. Rem. 317; 5 Bing. N. C. 609. 
see Doe d. Davies v. Gatacre^ (t) Fearne, Cont. Rem. 286. 

r2 
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perBon, without any intermediate estate, the less is im- 
mediately annihilated ; or, in the law phrase, is said to 
Merger. be merged, that is, sunk or drowned in the greater" (A). 

From the operation of this rule, an estate tail is pre- 
served by the effect of the statute De donisi]). Thus, 
the same person may have, at the same time, an estate 
tail, and also the immediate remainder or reversion in 
fee simple, expectant on the determination of such estate 
tail by failure of his own issue. But with regard to 
other estates, the larger will swallow up the smaller; 
and the intervention of a contingent remainder, which, 
while contingent, is not an estate, will not prevent the 
application of the rule. Accordingly, if in the case 
above given A. should have purchased B.'s remainder 
in fee, and should have obtained a conveyance of it to 
himself, before the birth of a son, the contingent re- 
mainder to his son would have been destroyed. For, 
in such a case, A. would have had an estate for his own 
life, and also, by his purchase, an immediate vested 
estate in fee simple in remainder expectant on his own 
decease; there being, therefore, no vested estate inter- 
vening, a merger would have taken place of the life 
estate in the remainder in fee. The possession of the 
estate in fee simple would have been accelerated and 
would have immediately taken place, and thus a de- 
struction would have been effected of the contingent 
remainder (m), which could never afterwards have be- 
come a vested estate ; for, were it to have become 
vested, it must have taken possession subsequently to 
the remainder in fee simple ; but this it could not do, 
both by the terms of the gift, and also by the very 
nature of a remainder in fee simple, which can never 
have a remainder after it. In the same manner the sale 
by A. to B. of the life estate of A., called in law a 

(k) 2 Black. Comm. 177. p. 41. 

(/) Stat. 13 Edw. I. c. 1 ; ante, (m) Fearne, Cont. Rem. 340. 



ment. 



OP A CONTINGENT REMAINDER. 245 

surrender of the life estate, before the birth of a son, Surrender of 
would have accelerated the possession of the remainder * ® * estate. 
in fee simple, by giving to B. an uninterrupted estate 
in fee simple in possession ; and the contingent remain- 
der would consequently have been destroyed (»). The 
same effect would have been produced by A. and B. 
both conveying their estates to a third person, C, before 
the birth of a son of A. The only estates then existing 
in the land would have been the life estate of A. and 
the remainder in fee of B. C, therefore, by acquiring 
both these estates, would have obtained an estate in 
fee simple in possession, on which no remainder could 
depend (o). But now, the recent act to amend the law New enact- 
of real property {p) has altered the law in all these 
cases ; for, whilst the principles of law on which they 
proceeded have not been expressly abolished, it is 
nevertheless enacted (9), that a contingent remainder 
shall be, and if created before the passing of the act 
shall be deemed to have been, capable of taking effect, 
notwithstanding the determination by forfeiture, sur- 
render or merger of any preceding estate of freehold, 
in the same manner in all respects as if such determina- 
tion had not happened. 

The disastrous consequences which would have re- 
sulted from the destruction of the contingent remainder, 
in such a case as that we have just given, were obviated 
in practice by means of the interposition of a vested 
estate between the estates of A. and B. We have 
seen (r) that an estate for the life of A., to take effect 
in possession after the determination, by forfeiture or 
otherwise of A:'s life interest, is not a contingent, but 

(n) Fearne, Cont. Rem. 318. {p) Stat. 8 & 9 Vict. c. 106, 

(0) Fearne, Cont. Rem. 322, repealing stat 7 & 8 Vict. c. 76, 

note; Noelv, Bewley^ 3 Sim. 103; s. 8, to the same effect. 

Egerton v. Massey^ 3 C. B. N. {q) Sect. 8. 

S. 338. (r) Ante, p. 232. 
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Trustees to 
preserve con- 
tioffent re- 
mainders. 



a vested estate in remainder. It is a present existing 
estate, always ready, so long as it lasts, to come into 
possession the moment the prior estate determines. The 
plan, therefore, adopted for the preservation of contin- 
gent remainders to the children of a tenant for life was 
to give an estate, after the determination by any means 
of the tenant's life interest, to certain persons and their 
heirs during his Ufe, as trustees for preserving the con- 
tingent remainders ; for which purpose they were to 
enter on the premises, should occasion require, but, 
should such entry be necessary, they were nevertheless 
to permit the tenant for life to receive the rents and profits 
during the rest of his life. These trustees were prevented 
by the Court of Chancery from parting with their estate, 
or in any way aiding the destruction of the contingent 
remainders which their estate supported («). And, so 
long as their estate continued, it is evident that there 
existed, prior to the birth of any son, three vested estates 
in the land ; namely, the estate of A. the tenant for life, 
the estate in remainder of the trustees during his life, 
and the estate in fee simple in remainder, belonging, in 
the case we have supposed, to B. and his heirs. This 
vested estate of the trustees, interposed between the 
estates of A. and B., prevented their union, and conse- 
quenUy prevented the remainder in fee simple from ever 
coming into possession, so long as the estate of the trus- 
tees endured, that is, if they were faithful to their trust, 
so long as A. lived. Provision was thus made for the 
keeping up of the feudal possession, until a son was 
bom to take it ; and the destruction of the contingent 
remainder in his favour was accordingly prevented. But 
now that contingent remainders can no longer be de- 
stroyed, of course there will be no occasion for trustees 
to preserve them. 

The following extract from a modem settlement, of a 

(s) Fearne, Cont. Rem. 326. 
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date previous to the recent act (Jt) will explain the plan 
which used to be adopted. The lands were conveyed 
to the trustees and their heirs, to the uses declared by 
the settlement ; by which conveyance the trustees took 
no permanent estate at all, as has been explained in the 
Chapter on Uses and Trusts {u)y but the seisin was at 
once transferred to those to whose use estates were 
limited. Some of these estates were as follows : — " To To A. for life. 
'^ the use of the said A. and his assigns for and during 
^* the term of his natural life without impeachment of 
" waste and from and immediately after the determina- 
" tion of that estate by forfeiture or otherwise in the 
" lifetime of the said A. To the use of the said {trus- Xo trustees 
tees) their heirs and assimis during the Ufe of the said ^"""^fi^ ^^^ ^^^^ 

' . to preserve 

A. In trust to preserve the contingent uses and contingent re- 
" estates hereinafter limited from being defeated or de- ^^^ ^^' 
*^ stroyed and for that purpose to make entries and 
bring actions as occasion may require But neverthe- 
less to permit the said A. and his assigns to receive 
'' the rents issues and profits of the said lands heredita- 
'' ments and premises during his life And from and 
" immediately after the decease of the said A. To the To A.*s first 
" use of the first son of the said A. and of the heirs of f^ tail. 
" the body of such first son lawfully issuing and in de- 
" fault of such issue To the use of the second third 
^^ fourth fifth and all and every other son and sons of 
" the said A. severally successively and in remainder 
" one after another as they shall be in seniority of age 
" and priority of birth and of the several and respective 
'' heirs of the body and bodies of all and every such son 
^^ and sons lawfully issuing the elder of such sons and 
" the heirs of his body issuing being always to be pre- 
" ferred to and to take before the younger of such sons 
" and the heirs of his and their body and respective 

(0 8 & 9 Vict. c. 106. (u) Ante, pp. 137, 138* 
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^^ bodies issuing And in default of such issue*' Sec. 
Then follow the other remainders. 

Truit estates. In a former part of this volume we have spoken of 

equitable or trust estates (x). In these cases, the whole 
estate at law belongs to trustees, who are accountable 
in equity to their cestuis que trust, the beneficial owners. 
As equity follows the law in the limitation of its estates, 
so it permits an equitable or trust estate to be disposed 
of by way of particular estate and remainder, in the 
same manner as an estate at law. Contingent remain- 
Contingent re- ders may also be limited of trust estates. But between 

mainders of , . . , • i j x- ^ • j 

trust estates such contmgent remainders, and contragent remainders 
were indestruc- ^f estates at law, there was always this difference, that 

whilst the latter were destructible, the former were 
not(y). The destruction of a contingent remainder of 
an estate at law depended, as we have seen, on the 
ancient feudal rule, which required a continuous and as- 
certained possession of every piece of land to be vested 
in some freeholder. But in the case of trust estates, 
the feudal possession remains with the trustee (z). And, 
as the destruction of contingent remainders at law de- 
feated, when it happened, the intention of those who 
created them, equity did not so far follow the law as to 
introduce into its system a similar destruction of contin- 
gent remainders of trust estates. It rather compelled the 
trustees continually to observe the intention of those 
whose wishes they had undertaken to execute. Accord- 
ingly, if a conveyance had been made unto and to the 
tise of A. and his heirs, in trust for B. for life, and after 
his decease in trust for his first and other sons succes- 
sively in tail, — here the whole legal estate would have 
been vested in A., and no act that B. could have done, 

(jt) See the Chapter on Uses {z) See Chapman v. BlisseU 

and Trusts, ante, p. 140 et seq. Gas. temp. Talbot, 145, 151. 
{y) Fearne, Cont. Rem. 321. 
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nor any event which might have happened to his equi- 
table estate, before its natural termination, could have 
destroyed the contingent remainder directed to be held 
by A. or his heirs in trust for the eldest son. 

It may be proper to mention in this place, that an The Succes- 
act has been recently passed for granting duties on sue- "g^g "*^ ^^' 
cession to property on the death of any person dying 
after the 19th of May, 1853, the time appointed for the 
commencement of the act (a). These duties are as fol- ♦ 

lows : — where the successor is the lineal issue or lineal 
ancestor of the predecessor, the duty is at the rate of 
one per cent, on the value of the succession ; if a brother 
or sister, or a descendant of a brother or sister, three 
per cent. ; if a brother or sister of the father or mother, 
or a descendant of such a brother or sister, five per 
cent. ; if a brother or sister of the grandfather or grand- 
mother of the predecessor, or a descendant of such a 
brother or sister, six per cent. ; and if the successor 
shall be in any other degree of collateral consanguinity 
to the predecessor, or shall be a stranger in blood to him, 
the duty is ten per cent. (J). The interest, however, of 
a successor to real property is considered to be of the 
value of an annuity equal to the annual value of such 
property during his life, or for any less period during 
which he may be entitled ; and every such annuity is to 
be valued for the purposes of the act, according to tables 
set forth in the schedule to the act ; and the duty is to 
be paid by eight equal half-yearly instalments, the first 
to be paid at the end of twelve months after the 
successor shall have become entitled to the beneficial 
enjoyment of the property; and the seven following 
instalments are to be paid at half-yearly intervals of six 

(fl) Stat. 16 & 17 Vict. c. 51 ; 3 H. & N. 125; Attomey-Gcn. 
see Wilcox v. Smith, 4 Drew. 40 ; v. Sibthorpe, 3 H. & N. 424. 
Attorney- Gen, V, Lord MiddUtonf (6) Sect. 10. 
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months each, to be computed from the day on which 
the first instalment shall have become due. But if the 
successor shall die before all such instalments shall have 
become due, then any instalments not due at his decease 
shall cease to be payable ; except in the case of a suc- 
cessor who shall have been competent to dispose by 
will (c) of a continuing interest in such property, in 
which case the instalments unpaid at his death shall be 
a continuing charge on such interest in exoneration of 
his other property, and shall be payable by the owner 
for the time being of such interest (d). 

(c) AttomtyGen. v. UaUetty {d) Stat. 16 & 17 Vict, c 51, 

2 H. & N. 368. B. 21. 
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CHAPTER III. 



OF AN EXECUTORY INTEREST. 



Contingent remainders are future estates which, as we 
have seen (a), were, until recently, continually liable, 
in law, until they actually existed as estates^ to be 
destroyed altogether, — executory interests, on the other Executory in- 
hand, are future estates, which in their nature are in- Jhelfown"^ ° 
destructible (i). They arise, when their time comes, as strength, 
of their own inherent strength ; they depend not for 
protection on any prior estates, but on the contrary, 
they themselves often put an end to any prior estates 
which may be subsisting. Let us consider, first, the 
means by which these future estates may be created; 
and secondly, the time fixed by the law, within which 
they must arise, and beyond which they cannot be made 
to commence. 



Section I. 

Of the Means hy which Executory Interests may he 

created. 

1. Executory interests may now be created in two 
ways — under the Statute of Uses (c), and by will. Exe- 



(a) Ante, p. 242 et seq. 

{b) Fearne, Cont. Rem. 418. 
Before fines were abolished, it 
was a matter of doubt whether a 
fine would not bar an executory 
interest, in case of non-claim for 
five years afler a right of entry 
had arisen under the executory 
interest. RomUly v. James, 6 



Taunt. 263, see ante, p. 47. Exe- 
cutory interests subsequent to, or 
in defeazance of an estate tail, 
may also be barred in the same 
manner, and by the same means, 
as remainders expectant on the 
determination of the estate tail. 
Fearne, Cont. Rem. 423. 

(c) Stat. 27 Hep. VIII. c. 10. 
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cutory interests created under the Statute of Uses are 
Springing and called springing or shifting uses. We have seen (rf) that, 
ing uies. preyiQugiy to the passing of this statute, the use of lands 
was under the sole jurisdiction of the Court of Chancery, 
Executory uiet as trusts are now. In the exercise of this jurisdiction, 
lowed"by the ^^ would seem that the Court of Chancery, rather than 
Court of Chan- disappoint the intentions of parties, gave validity to such 

interests of a future or executory nature, as were occa- 
sionally created in the disposition of the use (e). For 
instance, if a feoffment had been made to A. and his 
heirs, to the use of B. and his heirs from to-morrow, the 
court would, it seems, have enforced the use in favour of 
B., notwithstanding that, by the rules of law, the estate 
of B. would have been void (/). Here we have an in- 
stance of an executory interest in the shape of a spring- 
ing use, giving to B. a future estate arising on the morrow 
of its own strength, depending on no prior estate, and 
therefore not liable to be destroyed by its prop falling. 
The Statute of When the Statute of Uses {g) was passed, the jurisdic- 
tion of the Court of Chancery over uses was at once 
annihilated. But uses in becoming, by virtue of the 
statute, estates at law, brought with them into the courts 
of law many of the attributes, which they had before 
possessed whilst subjects of the Court of Chancery. 
Executory uses Amongst others which remained untouched, was this 
■ti a owed, capability of being disposed of in such a way as to create 

executory interests. The legal seisin or possession of 
lands became then, for the first time, disposable without 
the observance of the formalities previously required (A) ; 
and, amongst the dispositions allowed, were these exe- 
cutory interests, in which the legal seisin is shifted about 
from one person to another, at the mercy of the spring- 
ing uses, to which the seisin has been indissolubly united 

(rf) Ante, pp. 134, 135. {g) 27 Hen. VIII. c. 10, ante, 

(e) Butl. n. (a) to Fearne, p. 136. 

Cont. Rem. 384. (A) See ante, pp. 156, 157. 
(/) Ante, p. 233. 
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by the act of parliament ; accordingly it now happens 
that, by means of uses, the legal seisin or possession of 
lands may be shifted from one person to another in an 
endless variety of ways. We have seen (i), that a con- 
veyance to B. and his heirs to hold from to-morrow, is 
absolutely void. But by means of shifting uses, the 
desired result may be accomplished ; for, an estate may 
be conveyed to A. and his heirs to the use of the con- 
veying party and his heirs until to-morrow, and then to 
the use of B. and his heirs. A very common instance Example:-— To 
of such a shifting use occurs in an ordinary marriage and Ms heirs 
settlement of lands. Supposing A. to be the settlor, the until a mar- 
lands are then conveyed by him, by the settlement exe- the marriage, 
cuted a day or two before the marriage, to the tiiistees *° ®'**^^ "®®"* 
(say B. and C. and their heirs) " to the use of A. and 
his heirs until the intended marriage shall be solem- 
nized, and from and immediately after the solemnization 
thereof," to the uses agreed on ; for example, to the use 
of D., the intended husband, and his assigns for his life, 
and so on. Here B. and C. take no permanent estate 
at all, as we have already seen (J). A. continues, as he 
was, a tenant in fee simple until the marriage ; and, if 
the marriage should never happen, his estate in fee sim- 
ple will continue with him untouched. But, the moment 
the marriage takes place, — without any further thought 
or care of the parties, the seisin or possession of the 
lands shifts away from A. to vest in D., the intended 
husband, for his life, according to the disposition made 
by the settlement. After the execution of the settlement, 
and until the marriage takes place, the interest of all the 
parties, except the settlor, is future, and contingent also 
on the event of the marriage. But the life estate of D., 
the intended husband, is not an interest of the kind 
called a contingent remainder. For, the estate which 
precedes it, namely, that of A., is an estate in fee simple, 

(*) Ante, p. 233. (j) Ante, pp. 137, 160. 
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Another id' 
sUDce* 



Name and 
arma. 



after which no remainder can be limited. The ase to 
D. for his life springs up on the marriage taking place, 
and puts an end at once and for ever to the estate in fee 
simple which belonged to A. Here, then, is the destmc- 
tion of one estate, and the substitution of another. The 
possession of A. is wrested from him by the use to D., 
instead of D.'s estate waiting till A.'s possession is over, 
as it must have done had it been merely a remainder. 
Another instance of the application of a shifting use, 
occurs in those cases in which it is wished that any 
person who shall become entitled under the settlement, 
should take the name and arms of the settlor. In such 
a case, the intention of the settlor is enforced by means 
of a shifting clause, under which, if the party for the 
time being entitled should reftise or neglect, vrithin a 
definite time, to assume the name and bear the arms, the 
lands will Bhift away from him, and vest in the person 
next entitled in remainder. 



From the above examples, an idea may be formed of 
the shifts and devices which can now be effected in set- 
tlements of land, by means of springing and shifting 
uses. By means of a use, a future estate may be made 
to spring up with certainty at a given time. It may be 
thought, therefore, that contingent remainders, having 
until recently been destructible, would never have been 
made use of in modern conveyancing, but that every 
thing would have been made to assume the shape of an 
executory interest. This, however, is not the case. 
For, in many instances, future estates are necessarily 
required to wait for the regular expiration of those which 
precede them; and, when this is the case, no art or 
device can prevent such estates from being what they 
are, contingent remainders. The only thing that could 
formerly be done, was to take care for their preservation, 
by means of trustees for that purpose. For, the law, 
having been acquainted with remainders long before 



OF AN EXECUTORY INTEREST. 255 

uses were introduced into it, will never construe any 
limitation to be a springing or shifting use, which, by No limitation 
any fair interpretation, can be regarded as a remainder, rrglr ' 
whether vested or contingent (A). winch can be 

regarded as a 
remainder. 

One of the most convenient and useful applications of 
springing uses occurs in the case of powers j which are Powers, 
methods of causing a use, with its accompanying estate, 
to spring up at the will of any given person (2) : — Thus, Example, 
lands may be conveyed to A. and his heirs to such uses 
as B. shall, by any deed or by his will, appoint, and in 
default of and until any such appointment, to the use of 
C. and his heirs, or to any other uses. These uses will 
accordingly confer vested estates on C, or the parties 
having them, subject to be divested or destroyed at any 
time by B.'s exercising his power of appointment. Here 
B., though not owner of the property, has yet the power, 
at any time, at once to dispose of it, by executing a 
deed; and if he should please to appoint it to the use of 
himself and his heirs, he is at perfect hberty so to do ; 
or, by virtue of his power, he may dispose of it by his 
will. This power of appointment is evidently a privilege Bankruptcy or 
of great vsJue ; and it is accordingly provided by the *°*° ^^ncy. 
bankrupt and insolvent acts that the assignees of any 
person becoming bankrupt or insolvent may exercise, for 
the benefit of his creditors, all powers (except the right 
of nomination to any vacant ecclesiastical benefice) 
which the bankrupt or insolvent might have exercised 
for his own benefit (tw). If, however, in the case above 
mentioned, B. should not become bankrupt or insolvent, 
and should die without having made any appointment by 

(A) Fearne, Cont. Rem. 386 (w) Stat. 12 & 13 Vict. c. 106, 

— 395, 526; Doe d. Harris v. a. 147. as to bankruptcy, and stata. 

Howell, 10 Barn. & Cres. 191, 1 & 2 Vict. c. 110, s. 49, and 7 

197; 1 Prest. Abst. 130. & 8 Vict. c. 96, 8. 11, as to in- 

(/) See Co. Lite. 271 b, n. (1 ), solvency. 
VII., 1. 
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deed or will, C.'s estate having escaped destruction^ will 
no longer be in danger In such a case the only lia- 
bility incurred by the estate of C. will be from the debts 
of B. secured by any judgment, decree, order, or rule of 
Judgment any court of law or equity. These judgment debts, by 
* "* a recent act of parliament (n), to which reference has 

before been made (o), are now made binding on all lands, 
over which the debtor shall, at the time of the judgment, 
or at any time afterwards, have any disposing power, 
which he may, without the assent of any other person, 
exercise for his own benefit. Before this act was passed, 
nothing but an appointment by B. or his assignees, in 
exercise of his power, could have defeated or prejudiced 
the estate of C. 

Exercise of Suppose, however, that B. should exercise his power, 

and appoint the lands by deed to the use of D. and his 
heirs. In this case, the execution by B. of the instru- 
ment required by the power, is the event on which the 
use is to spring up, and to destroy the estate already 
existing. The moment, therefore, that B. has duly exe- 
cuted his power of appointment over the use, in favour 
of D. and his heirs, D. has an estate in fee simple in 
possession, vested in him, by virtue of the Statute of 
Uses, in respect of the use so appointed in his favour ; 
and the previously existing estate of C. is thenceforth 

The power is completely at an end. The power of disposition exer- 

only over the , 

use. cised by B. extends, it will be observed, only to the use 

of the lands ; and the fee simple is vested in the ap- 
pointee, solely by virtue of the operation of the Statute 
of Uses, which always instantly annexes the legal estate 
to the use {p). If, therefore, B. were to make an ap- 
pointment of the lands, in pursuance of his power, to D. 
and his heirs, to the use of JE, and his heirs , D. would 
still have the use, which is all that B. has to dispose of ; 

(n) Stat 1 & 2 Vict. c. 110, (o) Ante, pp. 73—76. 

IS. 11, 13. (p) See ante, pp. 137, 138. 
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and the use to E. would be a use upon a use, which, as 
we have seen {q), is not executed, or made into a legal 
estate, by the Statute of Uses. E., therefore, would 
obtain no estate at law; although the Court of Chancery 
would, in accordance with the expressed intention, con- 
sider him beneficially entitled, and would treat him as 
the owner of an equitable estate in fee simple, obliging 
D. to hold his legal estate merely as a trustee for E. and 
his heirs. 

In the exercise of a power, it is absolutely necessary The terms and 
that the terms of the power, and all the formalities re- formalities of 

^ , , , the power must 

quired by it, should be strictly complied with. If the be complied 
power should require a deed only, a will will not do ; or, ""^^ ' 
if a will only, then it cannot be exercised by a deed (r), 
or by any other act, to take effect in the lifetime of the 
person exercising the power (is). So, if the power is to 
be exercised by a deed attested by two witnesses, then 
a deed attested by one witness only will be insuffi- 
cient (0. This strict compliance with the terms of the 
power has been carried to a great length by the Courts 
of law ; so much so, that where a power is required to Power to be 
be exercised by a writing tmder hand and seed, attested w^uTnTunder 
by vntnesses. the exercise of the power will be invalid if ^^^^ *"<* seal, 

attested bv 

the witnesses do not sign a written attestation of the witnesses, 
signature of the deed, as well as of the sealing (m). The 
decision of this point was rather a surprise upon the 
profession, who had been accustomed to attest deeds by 
an indorsement in the words " sealed and delivered by 
the within named B. in the presence of," instead of 
wording the attestation, as in such a case they are now 

(9) Ante, p. 139. 1 Chance on Powers, 331. 

(r) Marjoribanks v. Hovenden, (m) Wrighi v. Wakeford, 4 

1 Drary, 11. Taunt 213 ; Doe d. Mansfield v. 

(s) lSugd.Pow. 280 ;1 Chance Peach, 2 Mau. & Selw. 576; 

on Powers, ch. 9, pp. 273 et seq. Wright v. BnrlovOy 3 Mau. & 

(0 1 Sugd. Pow. 284 et seq.; Selw. 512. 

R.P. S 
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required, " Signed^ sealed and delivered, &c/' In order, 
therefore, to render valid the many deeds which by this 
Stat 54 Geo. decision were rendered nugatory, an act of parliament {v) 
' ^ ' was expressly passed, by which the defect thus arising 
was cured, as to all deeds and instruments, intended to 
exercise powers, which were executed prior to the 30th 
of July, 1814, the day of the passing of the act. But as 
the act has no prospective operation, the words *^ signed^ 
sealed and delivered" are still necessary to be used in 
the attestation, in all cases where the power is to be 
exercised by writing under hand and sealy attested by 
witnesses (x). 

Equitable relief The strict construction adopted by the Courts of law, 

on the defec- • ^i n • < a • • • • 

tive execution ^^ ^"C case ot instruments exercismg powers, is m some 
of powers. degree counterbalanced by the practice of the Court of 

Chancery to give relief in certain cases, when a power 
has been defectively exercised. If the Courts of law 
have gone to the very limit of strictness, for the benefit 
of the persons entitled in default of appointment, the 
Court of Chancery, on the other hand, appears to have 
overstepped tlie proper boundaries of its jurisdiction in 
favour of the appointee (y). For, if the intended ap- 
pointee be a purchaser from the person intending to 
exercise the power, or a creditor of such person, or his 
wife, or his child, or if the appointment be for a chari- 
table purpose, — in any of these cases, equity will aid the 
defective execution of the power {z) ; in other words the 
Court of Chancery will compel the person in possession 

{v) 54 Geo. III. c. 168; 1 the case of Burdett v. Boe d. 

Sugd. Pow. 307. SpiUbury, 10 Clark & Fin. 340; 

(jr) See, however, Vincent v. 6 Man. & Gran. 386. 
Bishop of Sudor and Man, 5 Ex. {y) See 7 Ves. 506; 2 Sugd. 

Rep. 683, 693, in which case the Pow. 91 et seq. 
Court of Exchequer intimate that («) 2 Sugd. Pow. 93; 2 Chance 

they consider the case of Wright on Powers, c. 23, p. 488 et seq. ; 

V. Wakeford now overruled by Lucena v. Lucena, 5 Beav. 249. 



OF AN EXECUTORY INTEREST. . 259 

of the estate, and who was to hold it until the power 
was duly exercised, to give it up on an undue execution 
of such power. It is certainly hard that, for want of a 
little caution, a purchaser should lose his purchase or a 
creditor his security, or that a wife or child should be 
unprovided for ; but it may well be doubted whether it 
be truly equitable, for their sakes, to deprive the person 
in possession; for the lands were originally given to him 
to hold until the happening of an event (the execution 
of the power), which, if the power be not duly executed, 
has in fact never taken place. 

The above remarks equally apply to the exercise of a Exercise of 
power by will. Till lately, every execution of a power ^^^^"^ ^ ^* * 
to appoint by will was obliged to be effected by a will, 
conformed in the number of its witnesses and other 
circumstances of its execution to the requisitions of the 
power. But the recent act for the amendment of the 
laws with respect to wills (a) requires that all wills 
should be executed and attested in the same uniform 
way (J) ; and it accordingly enacts (c), that no appoint- New enact- 
ment made by will in exercise of any power shall be 
valid, unless the same be executed in the manner re- 
quired by the act; and that every will executed in the 
manner thereby required shall, so far as respects the 
execution and attestation thereof, be a valid execution 
of a power of appointment by will, notwithstanding it 
shall have been expressly required that a will made in 
exercise of such power should be executed with some 
additional or other form of execution or solemnity. 

These powers of appointment, viewed in regard to the Powere of 
individuals who are to exercise them, are a species of connected with 
dominion over property, quite distinct from that free ownership, 
right of alienation which has now become inseparably alienation in 

(«) 7 Will. 1 V. & 1 Vict c. 26. (c) Sect. 10. e«Mp.' ""^ °''"" 

{b) See ante, p. 175. 

a2 
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Appointments 
between hus- 
band and wife. 



Married woman 
may exerciie 
powen. 



Infanta' mar- 
riage settle- 
menta. 



Sic. 



annexed to every estate, except an estate tail, to which 
a modified right of alienation only belongs. As aliena- 
tion by means of powers of appointment is of a less 
ancient date than the right of alienation annexed to 
ownership, so it is free from some of the incumbrances 
by which that right is still clogged. Thus a man may 
exercise a power of appointment in fiiyour of himself or 
of his wifeid); although, as we have seen(6), a man 
cannot directly convey, by virtue of his ownership, 
either to himself or to his wife. So we have 8e&i{f) 
that a married woman could not formeriy convey her 
estates without a JiTie, levied by her husband and her- 
self, in which she was separately examined ; and now, 
no conveyance of her estates can be made without a 
deed, in which her husband must concur, and which 
must be separately acknowledged by her to be her own 
act and deed. But a power of appointment, either by 
deed or will, may be given to any woman; and whether 
given to her when married or when single, she may 
exercise such a power without the consent of any hus- 
band to whom she may then or thereafter be married (^); 
and the power may be exercised in favour of her hus- 
band, or of any one else (A). The act of parlicunent to 
which we have before referred (i), for enabling infants 
to make binding settlements on their marriage, with the 
sanction of the Court of Chancery, extends to property 
over which the infant has any power of appointment, 
unless it be expressly declared that the power shall not 
be exercised by an infant (A). Biit the act provides, 
that in case any appointment under a power of appoint- 
ment, or any disentailing assurance, shall have been 
executed by any infant tenant in tail under the act, and 



(rf) 2 Sugd. Pow. 24. 
(e) Ante, pp. 161, 193. 
(/) Ante, p. 196. 
(g) 1 Sugd. Pow. 181, 182; 
Doe d. Bh/nfield v. £yre, 3 C. B. 



557; 5 C. B. 713. 
(/i) 2 Sugd. Pow. 24. 
(i) Ante, p. 62. 
(k) Stat. 18 & 19 Vict. c. 43, 

8. 1. 
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such infant shall afterwards die under age^ such appoint- 
ment or disentailing assurance shall thereupon become 
absolutely void (Z). 

The power to dispose of property independently of ignorance of 
any ownership, though established for some three cen- ™er8 hTs^ 
turies, is at the present day frequently unknown to those caused disap- 

. -I v 11 rut. • • pointment of 

to whom such a power may belong. Ihis ignorance intention. 
has often given rise to difficulties and the disappointment 
of intention in consequence of the execution of powers 
by instruments of an informal nature, particularly by 
wills, too often drawn by the parties themselves. A 
testator would, in general terms, give all his estate, or 
all his property; and because over some of it he had 
only a power of appointment, and not any actual owner- 
ship, his intention, till lately, was defeated. For such 
a general devise was no execution of his power of ap- 
pointment, but operated only on the property that was 
his own. He ought to have given not only all that he 
had, but also all of which he had any power to dispose. 
The recent act for the amendment of the laws with Newenact- 
respect to .¥nll8 (m) has now provided a remedy for such J^ powef of ^ 
cases, by enacting («) that a general devise of the real appointment 
estate of a testator shall be construed to include any by a general 
real estate which he may have power to appoint in any devise. 
manner he may think proper (o), and shall operate as an 
execution of such power, unless a contrary intention shall 
appear by the wiU. 

A power of appointment may sometimes belong to a power may 

m 

a person concurrently with the ordinary power of aliena- ®*'*| *^w^Si '" 
tion arising from the ownership of an estate in the lands, ownership. 
Thus lands may be limited to such uses as A. shall ap- 
point, and in default of and until appointment to the use 

(t) Sect. 2. (n) Sect. 27. 

(in) Slat. 7 Will. IV. & 1 Vict. (o) Cloves v. Awdry, 12 Beav. 

c. 26. 604. 
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of A. and his heirs (/>). And in such a case A. may dis- 
pose of the lands either by exercise of his power (q\ or 
by conveyance of his estate (r). If he exercise his 
power the estate limited to him in default of appoint- 
ment is thenceforth defeated and destroyed ; and, on the 
A power may other hand, if he convey his estate, his power is thence- 
guished or sua- forward extinguished^ and cannot be exercised by him 
pended by a jn deroscation of his own conveyance. So if, instead of 

conveyance of r . 

theesute. conveying his whole estate, he should convey only a 

partial interest, his power would be suspended as to such 
interest, although in other respects it would remain in 
force ; that is, he may still exercise his power, so only 
that he do not defeat his own grant. When the same 
object may be accomplished either by an exercise of the 
power, or by a conveyance of the estate, care should be 
taken to express clearly by which of the two methods 
the instrument employed is intended to operate. Under 
such circumstances it is very usual first to exercise the 
power, and afterwards to convey the estate by way of 
further assurance only ; in which case, if the power is 
valid and subsisting, the subsequent conveyance is of 
course inoperative (js) ; but if the power should by any 
means have been suspended or extinguished, then the 
conveyance takes effect. 

The doctrine of powers, together with that of vested 
remainders, is brought into very frequent operation by 
the usual form of modem purchase deeds, whenever the 
purchaser was married on or before the first of January, 
1834, or whenever, as generally happens, it is wished to 
render unnecessary any evidence that he was not so 

(p) Sir Edward CUie's case^ 6 631 ; Wynne v. Griffith, 3 Bing. 

Rep. 17 b; Maundrellv, Maun- 179; 10 J. B. Moore, 592; 5 

drelt, 10 Ves. 246. B. & Cress 923 ; 1 Russ. 283. 

(q) Roach v. Wadham, 6 East, (») Ray v. Pung, 5 Mad. 310; 

289. 5 B. & Aid. 561 ; Doe d. Wigan 

(r) Coj V. Chamberlain, 4 Ves. v. Jonei, 10 B. & Cress. 459. 
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married. We have seen (0 that the dower of such 
women as were married on or before the first day of 
January, 1834, still remains subject to the ancient law; 
and the inconvenience of taking the conveyance to the 
purchaser jointly with a trustee, for the purpose of bar- 
ring dower, has also been pointed out (m). The modern Modem me- 
method of effecting this object, and at the same time of \^^J^ amng 
conferring on the purchaser full power of disposition 
over the land, without the concurrence of any other 
person, is as follows : A general power of appointment 
by deed is in the first place given to the purchaser by 
means of which he is enabled to dispose of the lands 
for any estate at any time during his life. In default 
of, and until appointment, the land is then given to the 
purchaser for his life, and after the determination of his 
life interest by any means in his lifetime, a remainder 
(which, as we have seen (x), is vested) is limited to a 
trustee and his heirs during the purchaser's life. This 
remainder is then followed by an ultimate remainder to 
the heirs and assigns of the purchaser for ever, or, which 
is the same thing, to the purchaser, his heirs and assigns 
for ever(y). These limitations are sufficient to prevent 
the wife's right of dower from attaching. For the pur- 
chaser has not, at any time during his life, an estate of 
inheritance in possession, out of which estate only a 
wife can claim dower (z) : he has during his life only 
a life interest, together with a remainder in fee simple 
expectant on his own decease. The intermediate vested 
estate of the trustee prevents, during the whole of the 
purchaser's lifetime, any union of this life estate and 
remainder {a). The limitation to the heirs of the pur- 
chaser gives him, according to the rule in Shelley's 

(/) Ante, p. 198. (3^) Fearne, Cont.Rem.347,n ; 

(u) Ante, pp. 199, 200. Co. Litt. 379 b, n. (1). 

(x) Ante, p. 232; Collard v. {z) Ante, p. 199. 

Roe, V.C. S., 4 Jur. N. S. 431 ; (a) Ante, p. 246. 
27 L. J. Chan. 295. 
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Uses to bar 
dower. 



case {b), all the powers of disposition incident to owner- 
ship; though subject, as we have seen(c), to the estate 
intervening between the limitation to the purchaser and 
that to his heirs. But the estate in the trustee lasts only 
during the purchaser's life, and during his life may at 
any time be defeated by an exercise of his power. A 
form of these uses to bar dower, as they are called, will 
be found in the Appendix (rf). As the estate of the 
husband under these uses is partly legal and partly 
equitable, the wife, if married after the 1st of January, 
1834, will not be barred of her dower by these limi- 
tations (e) ; and if the deed is of a date previous to that 
day, even an express declaration contained in the deed 
that such wa3 the intent of the uses will not be suffi- 
cient (/). 



ing 



Special powers. Besides these general powers of appointment, there 
Where the exist* also powers of a special kind. Thus the estate 
S dul"- which is to arise on the exercise of the power of appoint- 
tion. ment may be of a certain limited duration and nature : 

Power of leas- of this an example frequently occurs in the power of 

leasing, which is given to every tenant for life under a 
properly drawn settlement. We have seen (g) that until 
recently a tenant for life, by virtue of his ownership, had 
no power to make any disposition of the property to take 
effect after his decease. He could not, therefore, grant 
a lease for any certain term of years, but only contin- 
gently on his living so long; and even now he must 
apply to the Court of Chancery, unless he claims under 
a settlement made after the 1st of November, 1856, and 
wishes only to make a lease not exceeding twenty-one 
years. But if his life estate should be limited to him 
in the settlement by way of tise, as is now always done, 



(b) Ante, pp. 220, 224. 
(r) Ante, p. 221. 

(d) See Appendix (C). 

(e) Ante, p. 202. 



(/) Fry V. Noble, 20 Beav. 
598 ; Clarke v. Franklin^ 4 Kay 
& J. 266. 

(g) Ante, pp. 25, 26. 
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a power may be conferred on him of leasing the land 
for any term of years, and under whatever restrictions 
may be thought advisable. On the exercise of this 
power, a use will arise to the tenant for the term of 
years, and with it an estate, for the term granted by the 
lease, quite independently of the continuance of the Ufe 
of the tenant for life (&). But if the lease attempted to 
be granted should exceed the duration authorized by the 
power, or in any other respect infringe on the restric- 
tions imposed, it will be void altogether as an exercise 
of the power, and might until recently have been set 
aside by any person having the remainder or reversion, 
on the decease of the tenant for life. But by a recent 
act of parliament (i) it is now provided, that such a Relief against 
lease, if made bona fide, and if the lessee have entered \^^ u^er 
thereunder, shall be considered in equity as a contract powers, 
for a grant, at the request of the lessee, of a valid lease 
under the power, to the like purport and effect as such 
invalid lease, save so far as any variation may be ne- 
cessary in order to comply with the terms of the power. 
But in case the reversioner is able and willing, during 
the continuance of the lessee's possession, to confirm 
the lease without variation, the lessee is bound to accept 
a confirmation accordingly ; and such confirmation may 
be by memorandum or note in writing, signed by the 
persons confirming and accepting respectively, or some 
other persons by them respectively thereunto lawfully 
authorized (£). And the acceptance of rent by the re- 
versioner will be deemed a ccmfirmation of the lease as 
against him, if upon or before such acceptance any re- 
ceipt memorandum or note in writing, confirming such 
lease, is signed by the person accepting such rent, or 
some other person by him thereunto lawfully autho- 
rized (Z). 

(A) 10 Ves. 256. (k) Stat. 13 & 14 Vict. c. 17, 

(i) Stat 12 & 13 Vict. c. 26, s. 3. 

amended by stat. 13 & 14 Vict. (/) Sect. 2. 
c. 17. 
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When the ob- Other kinds of special powers occur where the persons 
Jecttare li- ^|^^ ^^ ^ ^^^ estates under the powers are limited to 

a certain class. Powers to jointure a wife, and to ap- 
point estates amongst children, are the most usual powers 
The ettatet of this nature. When powers are thus given in favour 
powortake ^^ particular objects, the estates which arise from the 
effect as if they exercise of the power take effect precisely as if such 
•erted in the estates had been inserted in the settlement by which 
•ettlement. ^q power was given. Each estate, as it arises under 

the power, takes its place in the settlement in the same 
manner as it would have done had it been originally 
limited to the appointee, without the intervention of any 
power ; and, if it would have been invalid in the original 
settlement, it will be equally invalid as the offspring of 
the power (m). 

TheSuccemion It is provided, by the Succession Duty Act, 1863, 
uty ct, . ^Y^^^ where any person shall have a general power of 
appointment, under any disposition of property taking 
effect upon the death of any person, he shall, in the 
event of his making any appointment thereunder, be 
deemed to be entitled, at the time of his exercising such 
power, to the property thereby appointed, as a succes- 
sion derived from the donor of the power; and where 
any person shall have a limited power of appointment, 
under a disposition taking effect upon any such death, 
any person taking any property by the exercise of such 
power shall be deemed to take the same as a succession 
derived from the person creating the power as prede- 
cessor (w). But where the donee of a general power 
of appointment shall become chargeable with duty, in 
respect of the property appointed by him under such 
power, he shall be allowed to deduct from the duty so 

(to) Co. Litt. 271 b, n. (1), (n) Stat. 16 & 17 Vict. c. 51, 

VII. 2. 8.4. 
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payable any duty he may have already paid in respect 
of any limited interest taken by him in such property (o). 

Powers may generally speaking be destroyed or ex- Powers may be 
tinguished by deed of release made by the donee or byrekase. 
owner of the power to any person having any estate of 
freehold in the land ; ^^ for it would be strange and un- 
reasonable that a thing, which is created by the act of 
the parties, should not by their act, with their mutual 
consent, be dissolved again" (p). The exceptions to this Exceptioni. 
rule appear to be all reducible to the simple principle, 
that if the duty of the donee of the power may require 
him to exercise it at any future time, then he cannot 
extinguish it by release (7). By the act for the abolition Release of 
of fines and recoveries (r), it is provided («), that every Jicd^wime™"" 
married woman may, with the concurrence of her hus- 
band^ by deed to be acknowledged by her as her act 
and deed, according to the provisions of the act (0, re- 
lease or extinguish any power which may be vested in 
or limited or reserved to her, in regard to any lands of 
any tenure, or any money subject to be invested in the 
purchase of lands (k), or in regard to any estate in any 
lands of any tenure, or in any such money as aforesaid, 
as fully and effectually as she could do if she were a 
feme sole. Our notice of powers must here conclude. 
On a subject so vast, much must necessarily remain 
unsaid. The masterly treatise of Sir Edward Sugden 
(now Lord St. Leonards), and the accurate work of 
Mr. Chance on powers, will supply the student with all 
the further information he may require. 

(o) Sect. 33. (9) See 2 Chance on Powers, 

(p) AUany't case^ 1 Rep. 1 10 b, 584. 
113 a; Smith v. Death, 5 Mad. (r) Stat. 3&4 Will. IV. c. 74. 

371 ; Horner v. Sioann, Turn. & (s) Sect 77. 

Russ. 430. (0 See ante, p. 197. 

(u) See ante, p. 142. 
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Creation of 
executory in- 
terests by will. 



2. An executory interest may also be created by will. 
Before the passing of the Statute of Uses (x), wills were 
employed only in the devising of uses, under the pro- 
tection of the Court of Chancery, except in some few 
cities and boroughs where the legal estate in lands might 
Directions that be devised by special custom (y). In giving effect to 
shouMsell these cutomary devises, the courts, in very early times, 
lands devisable showed great indulgence to testators (z) ; and perhaps 

the first instance of the creation of an executory interest 
occurred in directions given by testators, that their exe- 
cutors should sell their tenements. Such directions were 
allowed by law in customary devises (a) ; and in such 
cases it is evident that the sale by the executors ope- 
rated as the execution of a power to dispose of that in 
which they themselves had no kind of ownership. For 
executors, as such, have nothing to do with freeholds. 
Here, therefore, was a future estate or executory interest 
created ; the fee simple was shifted away firom the heir 
of the testator, to whom it had descended, and became 
vested in the purchaser, on the event of the sale of the 
tenement to him. The Court of Chancery also, in per- 
mitting the devise of the use of such lands as were not 
themselves devisable, allowed of the creation of execu- 



ix) 27 Hen. VIII. c. 10. 

{y) Ante, p. 174. 

(z) 30 Ass. 183 a; Litt. sec. 
586. 

(a) Year Book, 9 Hen. VI. 
24 b, Babington : — " La nature de 
devis ou terres sont devisables est, 
que on peut deviser que la terre 
sera vendu par executors, et ceo 
est bon, come est dit adevant, et 
est marvellous ley de raison : mes 
ceo est le nature d*un devis, et 
devise ad este use tout temps en 
tiel forme ; et issint on aura loy- 
alment franktenement de cesty 



qui n*avoit rien, et en meme le 
man iere come on bxlxA fire from 
flint i et uncore nul fire est deins 
le flint : et ceo est pour per- 
former le darrein volonte de le 
devisor." Paston. — " Une devis 
est mar\'eilous en lui meme quand 
il peut prendre effect : car si on 
devise en Londres que ses exe- 
cutors vendront ses terres, et devie 
seisi; son beir est eins par de- 
scent, et encore par le vend des 
executors il sera ouste." See also 
Litt. s. 169. 



OP AN EXECUTORY INTEREST. 269 

tory interests by will^ as well as in transactions between 
living persons (b). And in particular directions given Directions that 
by persons having others seised of lands to their use, should^sell 
that such lands should be sold by their executors, were lands of which 

others were 

not only permitted by the Court of Chancery, but were seised to the 

also recognized by the legislature. For, by a statute of testator's use. 

the reign of Henry VIII. (c), of a date previous to the 

Statute of Uses, it is provided, that in such cases, where 

part of the executors refuse to take the administration 

of the will and the residue accept the charge of the 

same wiU, then all bargains and sales of the lands so 

willed to be sold by the executors, made by him or them 

only of the said executors that so doth accept the charge 

of the will, shall be as effectual as if all the residue of 

the executors, so refusing, had joined with him or them 

in the making of the bargain and sale. 

But, as we have seen {d)y the passing of the Statute The Statute of 
of Uses abolished for a time all wills of uses, until the ^^ 
Statute of Wills (e) restored them. When wills were 
restored, the uses, of which they had been accustomed 
to dispose, had been all turned into estates at law : and 
such estates then generally came, for the first time, 
within the operation of testamentary instruments. Under 
these circumstances, the courts of law, in interpreting 
wills, adopted the same lenient construction which had 
formerly been employed by themselves in the interpre- 
tation of customary devises, and also by the Court of 
Chancery in the construction of devises of the ancient 
use. The statute which, in the case of wills of uses, had 
given validity to sales, made by the executors accepting 
the chaise of the will, was extended, in its construction, 
to directions (now authorized to be made) for the sale 
by the executors of the legal estate, and also to cases 
where the legal estate was devised to the executors to 

(6) Perk. ss. 607, 528. (rf) Ante, p. 174. 

(c) Stat. 21 Hen. VIII. c. 4. (e) 32 Hen. VIII. c. 1. 
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▼ues. 



Example. 



be sold (/). Future estates at law were also allowed 

to be created by will^ and were invested with the same 

important attribute of indestructibility which belongs to 

Executory de- all executory interest. These future estates were called 

executory devises, and in some respects they appear to 
have been more favourably interpreted than shifting uses 
contained in deeds (g), though generally speakii^ their 
attributes are the same. To take a common instance : 
a man may, by his will, devise lands to his son A., an 
infant, and his heirs ; but in case A. should die under 
the age of twenty-one years, then to B. and his heirs. 
In this case A. has an estate in fee simple in possession, 
subject to an executory interest in favour of B. If A. 
should not die under age, his estate in fee simple will 
continue with him unimpaired. But if he should die 
under that age, nothing can prevent the estate of B. 
from immediately arising, and coming into possession, 
and displacing for ever the estate of A. and his heirs. 
Precisely the same effect might have been produced by 
a conveyance to uses. A conveyance to C. and his 
heirs, to the use of A. and his heirs, but in case A. 
should die under age, then to the use of B. and his 
heirs, would have effected the same result. Not so, 
however, a direct conveyance independently of the Sta- 
tute of Uses. A conveyance directly to A. and his 



(/') Bonifautv.GreenfieldfCro, 
Eliz. 80; Co. Litt 113a; see 
Mackinloth v. Barber, 1 Bing. 
50. 

(g) In the cases of Adumt v. 
Saviige (2 Lord Raym. 855; 2 
Salk. 679), and Rawky v. Hol- 
land (22 Vin. Abr. 189, pi. 11), 
limitations which would have been 
valid in a will by way of executory 
devise were held to be void in a 
deed by way of shifting or spring- 
ing use. But these cases have 



been doubted by Mr. Serjeant 
Hill and Mr. Sanders (1 Sand. 
Uses, 142, 143; 148, 5th ed.), 
and denied to be law by Mr. 
Butler (note (y) to Fearne, Cont. 
Rem. p. 41). Mr. Preston also 
lays down a doctrine opposed to 
the above cases (1 Prest. Abat. 
114,130,131). SirEdwardSug- 
den, however, supports these cases, 
and seems sufficiently to answer 
Mr. Butler's objection. (Sugd. 
Gilb. Uses and Tn 
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heirs would vest in him an estate in fee simple, after 
which no limitation could follow. In such a case, there- 
fore, a direction that, if A. should die under age, the 
land should belong to B. and his heirs, would fail to 
operate on the legal seisin ; and the estate in fee simple 
of A. would, in case of his decease under age, still de- 
scend, without any interruption, to his heir at law. 

The alienation of an executory interest, before its be- Alienation of 
coming an actually vested estate, was formerly subject l^r^^^ *"" 
to the same rules as governed the alienation of contin- 
gent remainders (A). But by the recent act to amend New enact- 
the law of real property, all executory interests may "*'*'• 
now be disposed of by deed (i). Accordingly, to take 
our last example, if a man should leave lands, by his Example, 
will, to A. and his heirs, but in case A. should die under 
age, then to B. and his heirs, — B. may by deed, during 
A.'s minority, dispose of his expectancy to another per- 
son, who, should A. die under age, will at once stand in 
the place of B. and obtain the fee simple. But, before 
the act, this could not have been done ; B. might indeed 
have sold his expectancy ; but after the event (the de- 
cease of A. under age), B. must have executed a con- 
veyance of the legal estate to the purchaser ; for, until 
the event, B. had no estate to convey (A). 

In order to facilitate the payment of debts out of real Sale or mort- 
estate, it is provided, by modem acts of parliament, that ^J^^ of Jdfti. 
when lands are by law, or by the will of their owner, 
liable to the payment of his debts, and are by the will 
vested in any person by way of executory devise ; the 
first executory devisee, even though an infant, may 
convey the whole fee simple in order to carry into effect 
any decree for the sale or mortgage of the estate for pay- 

(A) Ante, p. 240. c. 76, s. 5. 

(i) Stat. 8 & 9 Vict. c. 106, (k) Ante, p. 241. 

B. 6, repealing stat 7 & 8 Vict 
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ment of such debts (/)• And this provisicm, so far as it 
relates to a sale, has recently been extended to the case 
of the lands having descended to the heir subject to an 
executory devise over in favour of a person or persons 
not existing or not ascertained (m). 



arise. 



Section II. 

Of the Time within which Executory Interests must arise. 

The time Secondly, as to the time within which an executory 

an'cxecutory ©state or interest must arise. It is evident that some 
intereetmust limit must be fixed; for if an unlimited time were 

allowed for the creation of these future and indestruc- 
tible estates, the alienation of lands might be hence- 
forward for ever prevented by the innumerable future 
estates which the caprice or vanity of some owners 
would prompt them to create. A limit has, therefore, 
been fixed on for the creation of executory interests ; 
and every executory interest which might, under any 
circumstances, transgress this limit, is void altogether. 
With regard to future estates of a destructible kind, 
namely, contingent remainders, we have seen (n) that a 
limit to their creation is contained in the maxim, that no 
remainder can be given to the unborn child of a living 
person for his life, followed by a remainder to any of 
the issue of such unborn person ;— the latter of such re- 
mainders being absolutely void. This maxim, it is evi- 
dent, in effect, forbids the tying up of lands for a longer 
period than can elapse until the unborn child of some 
living person shaD come of age ; that is, for the life of 
a party now in being, and for twenty-one years after, — 

(/) Stat. 11 Geo. IV. & 1 (m) Stat. 11 & 12 Vict. c. 87. 

Will. IV. c. 47, s. 12; 2 & 3 (n) Ante, p. 237. 

Vict. c. 60. 
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with a farther period of a few months during gestation, 
supposing the child should be of posthumous birth. In 
analogy, therefore, to the restriction thus imposed on the 
creation of contingent remainders (o), the law has fixed 
the following limit to the creation of executory interests ; 
— it will allow any executory estate to commence within Limit to the 
the period of any fixed number of now existing lives, cutory ?nte-**" 
and an additional term of twenty-one years ; allowing rests, 
further for the period of gestation, should gestation ac- 
tually exist (p). This additional term of twenty-one 
years may be independent or not of the minority of any 
person to be entitled (q) ; and if no lives are fixed on, 
then the term of twenty-one years only is allowed (r). 
But every executory estate which might, in any event, 
transgress this limit, will from its commencement be 
absolutely void. For instance, a gift to the first son of Example. 
A., a living person, who shall attain the age of twenty- 
four years, is a void gifl (s). For if A. were to die, 
leaving a son a few months old, the estate of the son 
would arise, under such a gift, at a time exceeding 
the period of twenty-one years from the expiration of 
the Ufe of A., which, in this case, is the life fixed on. 
But a gift to the first son of A. who shall attain the age 
of twenty-one years witi be valid, as necessarily falling 
within the allowed period. When a gift is infected with 
the vice of its possibly exceeding the prescribed limit, it 
is at once and altogether void both at law and in equity. 
And even if, in its actual event, it should fall greatly 
within such limit, yet it is still as absolutely void as if 
the event had occurred which would have taken it be- 

(o) Per Lord Kenyon, in Long (r) 1 Jarm. Wills, 230, Ist 

y. Blackall, 7 T. Rep. 102. See ed.; 205, 2nd ed.; Lewis on 

also 1 Sand. Uses, 197 (205, 5th Perpetuities, 172. 

ed.) (s) Newman v. Newman^ 10 

(/>) Fearne, Cent. Rem. 430 Sim. 51 ; 1 Jarm. Wills, 227, Ist 

et seq. ed. ; 208, 2nd ed. ; Griffith y. 

(q) Cadell v. Palmer, 7 Bligb, Blunt, 4 Beav. 248. 
N. S. 202. 

R.P. T 
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Exception yond the boundary. If, however, the executory limi- 
where preceded tation should be in defeazance of, or immediately pre- 

by an estate . 

tail. ceded by, an estate tail, then, as the estate tail and all 

subsequent estates may be barred by the tenant in tail, 
the remoteness of the event on which the executory 
limitation is to arise will not affect its validity (t). 

Restriction on In addition to the limit already mentioned, a Airther 

accumulation, restriction has been imposed by a modem act of par- 
liament (2^), on attempts to accumulate the income of 
property for the benefit of some future owner. This 
act was occasioned by the extraordinary will of the late 

Mr. Thellu- Mr. Thelluson, who directed the income of his property 

to be accumulated during the lives of all his children, 
grandchildren and greatgrandchildren who were living 
at the time of his death for the benefit of some fiiture 
descendants to be living at the decease of the sur- 
vivor (a:); thus keeping strictly within the rule which 
allowed any number of existing lives to be taken as the 
period for an executory interest. To prevent the repe- 

Stat 39 & 40 tition of such a cruel absurdity, the act forbids the accu- 
mulation of income for any longer term than the life of 
the grantor or settlor, or twenty-one years from the 
death of any such grantor, settlor, devisor or testator, or 
during the minority of any person living, or in ventre sa 
mere at the death of the grantor, devisor or testator, or 
during the minority only of any person who, under the 
settlement or will, would for the time being, if of full 
age, be entitled to the income so directed to be accumu- 
lated (y). But the act does not extend (z) to any pro- 
vision for payment of debts, or for raising portions for 

(/) Butler's note (A) to Fearne, n. (x). 
Cont. Rem. 562 ; Lewis on Per- (jr) 4 Ves. 227 ; Feame, Cont. 

petuities, 669. See ante, p. 251, Rem. 436, note, 
n. (b), (y) Wilson v. Wilson, 1 Sim. 

(u) Stat. 39 & 40 Geo. III. N. S. 288. 
c. 98 ; Feame, Cont. Rem. 538, (z) Sect. 3. 



Geo. III. C.98. 
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children (a), or to any direction touching the produce of 
timber or wood. Any direction to accumulate income, 
which may exceed the period thus allowed, is valid to 
the extent of the time allowed by the act, but void so 
far as this time may be exceeded (6). And if the direc- 
tion to accumulate should exceed the limits allowed by 
law for the creation of executory interests, it will be 
void altogether, independently of the above act (c). 
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(a) See Halford v. Stains, 16 
Sim. 488, 496; Barrington v. 
Liddelly 2 De Gex, M. & G.480; 
Edwards v. Tuck, 3 De Gex, M. 
& 6. 40. 

(6) 1 Jarm. Wills, 269, 1st 
ed. ; 250, 2nd ed. See Re Lady 
KosslyrCs Trusty 16 Sim. 391. 



(c) Lord Southampton v. Mar- 
quis of Hertford, 2 Yes. & Bea. 
54; Ker v. Lord Dungannon^ 
1 Dr. & War. 509; Curtis v. 
Lukin, 5 Beav. 147; Broughton 
V. James, 1 Coll. 26 ; Scarisbrick 
v. Skelmersdale, 17 Sim. 187. 
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CHAPTER IV. 

OP HSRBDITAMBNT8 PURBLY INCORPOREAL.. 

Wb now come to the consideration of incorporeal here- 

ditamentSy usually so called, which, unlike a reTersion, 

a remainder, or an executory interest, are ever of an 

incorporeal nature, and never assume a corporeal shape. 

Three kinds of Of these purely incorporeal hereditam»its there are 

porMThmdi. ^^^^ kinds, namely, first, such as are apptmdtaU to cor- 

tamenia. poreal hereditaments; secondly, such as are appurtemoHt; 

both of which kinds of incorporeal hereditaments are 
transferred simply by the ccmTeyance, by whatever 
means, of the corporeal hereditaments to which they may 
belong; and, thirdly, such as are im ^roa, or exist as 
separate and independent subjects of fHx>p»ty, and 
which are accordingly said to lie in grant, and hare 
always required a deed f.^ their transfer {a\ But afanost 
all purely incorporeal hereditamoits may exist in both 
the above modes, beii^ at cMie time appendant or ap- 
purtenant to coipcvYal propoty, and at anotho- time 
^^arate and distinct fiom it. 

Is Of iiK\Mpv>r«ttl hereditaments which are iq/pemkaU 

ty> ^H^h a$ aiy" Ci>qvM>eaL the fir^ we shall consida- is 

Aa^l«Mt^ 41 5W^iv>rN^ \^r ^Mxisihifk In a preTiofus part of our 

>^^vfi. v^^ ^^ ^^'^ n*^nv>^d the orkin of manois. Of 
*>^^h \M^ lW U>>^is KNi^\i^ii'ii;j: TO a mancv as the lord 
^i>;^X^Nn) >N^^t <v^ tfev so^.-iXiv?^ to iiisi irw Tseannts, noihii^ 
^\M^^«v,\) ^^ Vi;m S,T y,i> ^JOK'^^w, »,\r j.\rdfliip. By the 
^^^^M >*^ ^^ ^vv^^i^t^^ Ji^ ^ 9cii\;^i^^ he neicessarily 
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with the feudal possession. Thenceforth his interest, 
accordingly, became incorporeal in its nature. But he 
had no reversion; for no reversion can remain, as we 
have already seen (c), after an estate in fee simple. 
The grantee, however, became his tenant, did to him 
fealty, and paid to him his rent-service, if any were 
agreed for. This simply having a free tenant in fee 
simple was caUed a seignory. To this seignory the 
rent and fealty were incident, and the seignory itself 
was attached or appendant to the manor of the lord, 
who had made the grant; whilst the land granted out 
was said to be holden of the manor. Very many grants 
were thus made, until the passing of the statute of Quia 
emptores (d) put an end to these creations of tenancies 
in fee simple, by directing that, on every such convey- 
ance, the feoffee should hold of the same chief lord as 
his feoffor held before (e). But such tenancies in fee 
simple as were then already subsisting were left un- 
touched, and they still remain in all cases in which 
freehold lands are holden of any manor. The incidents 
of such a tenancy, so far as respects the tenant, have 
been explained in the chapter on the tenure of an estate 
in fee simple. The correlative rights belonging to the 
lord form the incidents of his seignory. The seignory, 
with all its incidents, is an appendage to the manor of 
the lord, and a conveyance of the manor simply, with- 
out mentioning its appendant seignories, will accordingly 
comprise the seignories, together with all rents incident 
to them (/). In ancient times it was necessary that the 
tenants should attorn to the feoffee of the manor, before Attornment 
the rents and services could effectually pass to him (g). 
For, in this respect, the owner of a seignory was in the 
same position as the owner of a reversion (A). But the 
same statute (i) which abolished attornment in the one 

(c) Ante, p. 217. (g) Co. Litt. 310 b. 

id) 18 Edw. 1. c. 1. (A) Ante, p. 212. 

(e) Ante, pp. 59, 100. (t) Stat. 4 & 5 Anne,c. 16, s.9j 

(/) Perk. 8. 116. ante, p. 212. 
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CHAPTER IV. 

OF HEREDITAMENTS PURELY INCORPOREAL. 

We now come to the consideration of incorporeal here- 
ditaments, usually so called, which, unlike a reversion, 
a remainder, or an executory interest, are ever of an 
incorporeal nature, and never assume a corporeal shape. 
Three kinds of Of these purely incorporeal hereditaments there are 
poreaTheredi- *l^ree kinds, namely, first, such as are appendant to cor- 
taments. poreal hereditaments; secondly, such as are appurtenant; 

both of which kinds of incorporeal hereditaments are 
transferred simply by the conveyance, by whatever 
means, of the corporeal hereditaments to which they may 
belong; and, thirdly, such as are in gross^ or exist as 
separate and independent subjects of property, and 
which are accordingly said to lie in grant, and have 
always required a deed for their transfer (a). But almost 
all purely incorporeal hereditaments may exist in both 
the above modes, being at one time appendant or ap- 
purtenant to corporeal property, and at another time 
separate and distinct from it. 

1 . Of incorporeal hereditaments which are appendant 

to such as are corporeal, the first we shall consider is 

A seignory. a seignory, or lordship. In a previous part of our 

work (ft) we have noticed the origin of manors. Of 
such of the lands belonging to a manor as the lord 
granted out in fee simple to his free tenants, nothing 
remained to him but his seignory, or lordship. By the 
grant of an estate in fee simple, he necessarily parted 

(a) Ante, p. 204. {b) Ante, p. 101. 
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with the feudal possession. Thenceforth his interest, 
accordingly, became incorporeal in its nature. But he 
had no reversion; for no reversion can remain, as we 
have already seen (c), after an estate in fee simple. 
The grantee, however, became his tenant, did to him 
fealty, and paid to him his rent-service, if any were 
agreed for. This simply having a free tenant in fee 
simple was called a seignory. To this seignory the 
rent and fealty were incident, and the seignory itself 
was attached or appendant to the manor of the lord, 
who had made the grant ; whilst the land granted out 
was said to be holden of the manor. Very many grants 
were thus made, until the passing of the statute of Quia 
emptor es (d) put an end to these creations of tenancies 
in fee simple, by directing that, on every such convey- 
ance, the feoffee should hold of the same chief lord as 
his feoffor held before (c). But such tenancies in fee 
simple as were then already subsisting were left un- 
touched, and they still remain in all cases in which 
freehold lands are holden of any manor. The incidents 
of such a tenancy, so far as respects the tenant, have 
been explained in the chapter on the tenure of an estate 
in fee simple. The correlative rights belonging to the 
lord form the incidents of his seignory. The seignory, 
with all its incidents, is an appendage to the manor of 
the lord, and a conveyance of the manor simply, with- 
out mentioning its appendant seignories, will accordingly 
comprise the seignories, together with all rents incident 
to them (/). In ancient times it was necessary that the 
tenants should attorn to the feoffee of the manor, before Attornment 
the rents and services could effectually pass to him (g). 
For, in this respect, the owner of a seignory was in the 
same position as the owner of a reversion (A). But the 
same statute (e) which abolished attornment in the one 

(c) Ante, p. 217. (g) Co. Litt. 310 b. 

(d) 18 Edw. I. c. 1. (A) Ante, p. 212. 

(«) Ante, pp. 59, 100. (t) Stat. 4 & 5 Anne, c. 16, s. 9j 

(/) Perk. 8. 116. ante, p. 212. 
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Rights of com- 
mon. 



Common of 
pasture. 



Common. 



New enact- 
ment. 



case abolished it also in the other. No attornment, 
therefore, is now required. 

Other kinds of appendant incorporeal hereditaments 
are rights of common^ such as common of turbary, or a 
right of cutting turf in another person's land ; common 
of piscary y or a right of fishing in another's water ; and 
common ofpasturCy which is the most usual, being a right 
of depasturing cattle on the land of another. The rights 
of common now usually met with are of two kinds; one, 
where the tenants of a manor possess rights of common 
over the wastes of the manor, which belong to the lord 
of the manor, subject to such rights (A) ; and the other, 
where the several owners of strips of land, composing 
together a common field, have at certain seasons a right 
to put in cattle to range over the whole. The inclosure 
of commons, so frequent of late years, has rendered 
much less usual than formerly the right of common 
possessed by tenants of manors over the lord's wastes. 
These inclosures were until recently effected by private 
acts of parliament, obtained for the purpose of each 
particular inclosure, subject to the provisions of the 
general inclosure act (Z), which contained general regu- 
lations applicable to all. But by a recent act of parlia- 
ment (m) commissioners have been appointed, styled the 



(k) Ante, p. 101. 

(I) 41 Geo. III. c. 109; see 
also stats. 3 & 4 Will. IV. c. 87 ; 
3 & 4 Vict. c. 31. 

(w) Stat. 8 & 9 Vict. c. 118, 
amended and extended by stats. 
9 & 10 Vict. c. 70 ; 10 & 1 1 Vict. 
c.lll; 11 & 12 Vict. c. 99; 12 
& 13 Vict. c. 83; 15 & 16 Vict 
c. 79; 17 & 18 Vict. c. 97, and 
20 & 21 Vict. c. 31 ; and con- 
tinued by stats. 14 & 15 Vict. 
c. 53, and 21 & 22 Vict. c. 53. 
The Stat. 8 & 9 Vict. c. 118, con- 



tains (sect. 147) a remarkably 
useful provision, authorizing ex- 
changes of lauds whether inclosed 
or not. And this provision has 
since been extended to partition 
between owners of undivided 
shares (stat. 1 1 & 12 Vict. c. 99, s. 
13, ante, p. 120) and to other here- 
ditaments, rights and easements 
(stat. 12 & 13 Vict. c. 83, s. 7), 
and in other respects (see stats. 
15 &: 16 Vict. c. 79, ss. 31, 32; 
17 & 18 Vict. c. 97, ss. 2, 5; 20 
& 21 Vict. c. 31, ss. 4—11). 
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Inclosure Commissioners for England and Wales, under 
whose sanction inclosures may now be more readily 
effected, several local inclosures being comprised in one 
act. The same commissioners have also been invested 
with powers for facilitating the drainage of lands (ra). Drainage. 
The rights of common possessed by owners of land in Common fields, 
common fields, however useful in ancient times, are now 
found greatly to interfere with the modem practice of 
husbandry; and acts have accordingly been recently 
passed to facilitate the exchange (o) and separate in- 
closure (p) of lands in such common fields. Under the 
provisions of these acts, each owner may now obtain a • 

separate parcel of land, discharged from all rights of 
common belonging to any other person. The rights of 
common above spoken of, being appendant to the lands 
in respect of which they are exercised, belong to the 
lands of common right (9), by force of the common law 
alone, and not by virtue of any grant, express or implied. 
And any conveyance of the lands to which such rights 
belong will comprise such rights of common also(r). 
Another kind of appendant incorporeal hereditament is Advowson ap- 
an advowson appendant to a manor. But on this head P^"^*°*' 
we shall reserve our observations till we speak of the 
now more frequent subject of conveyance, an advowson 
in grossy or an advowson unappended to any thing cor- 
poreal. 



Socage lands may be exchanged 
for gavelkind. Minet v. Lernartf 
20 Beav. 269 ; 7 De Gex, M. & 
G. 340. 

(n) Stat lO&ll Vict. c. 38; 
see also the statutes mentioned 
ante, pp. 29, 30. 

(o) Stat. 4 & 5 Will. IV. c. 30. 

{p) Stat. 6 & 7 Will. IV. c. 
1 15, extended by stat 3 & 4 Vict, 
c. 31. See also stats. 8 & 9 Vict. 



c. 118; 9 & 10 Vict. c. 70; 10 
&11 Vict. c. Ill; 11 & 12 Vict 
c. 99; 12 & 13 Vict c. 83 ; 15 
&16 Vict C.79; 17 & 18 Vict 
c. 97; 20&21 Vict c. 31. 

(9) Co. Litt 122a; Bac. Abr. 
tit. Extinguishment (C). See, 
however, Lord Dunraven v. L/eto- 
elfyn, 15 Q. B. 791 ; ante, p. 101, 

(r) Litt 8. 1 83 ; Co. Litt. 121b. 
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nances. 



2. Incorporeal hereditaments appurtenant to corporeal 
hereditaments are not very often met with. They con- 
sist of such incorporeal hereditaments as are not natu* 
rally and originally appendant to corporeal heredita- 
ments, but have been annexed to them, either by some 
express deed of grant or by prescription from long en- 
joyment. Rights of common and rights of way or pas- 
sage over the property of another person are the prin- 
cipal kinds of incorporeal hereditaments usually found 
appurtenant to lands. When thus annexed they will 
pass by a conveyance of the lands to which they have 
been annexed, without mention of the appurtenances («); 
although these words, " with the appurtenances," are 
usually inserted in conveyances, for the purpose of dis- 
tinctly showing an intention to comprise such incorpo- 
real hereditaments of this nature as may belong to the 
lands. But if such rights of common or of way, though 
usually enjoyed with the lands, should not be strictly 
appurtenant to them, a conveyance of the lands merely, 
with their appurtenances, without mentioning the rights 
of common or way, will not be sufficient to comprise 
them (t). It is, therefore, usual in conveyances to in- 
sert at the end of the "parcels" or description of the 
property a number of " general words," in which are 
comprised, not only all rights of way and common, &c. 
which may belong to the premises, but also all such as 
may be therewith used or enjoyed (w). 



A seignory in 
gross. 



3. Such incorporeal hereditaments as stand separate 
and alone are generally distinguished from those which 
are appendant or appurtenant, by the appellation in 
gross. Of these, the first we may mention is a seignory 



(s) Co. Litt 121 b. 

(0 Harding v. Wilton, 2 B. 
& Cres. 96 ; Barlow v. Rhode$, I 
Cro. & M. 439. See also James 
v. Plant, 4 Adol. & Ellis, 749 ; 



Hinchliffe v. Earl of Kinnoul, 5 
New Cases, 1 ; Pheysey v. Vicary, 
16 Mee. & Wels. 484; Ackroyd 
V. SmUh, 10 C. B. 164. 
{u) Ante, 163. 
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in grosSy which is a seignory that has been severed from 
the demesne lands of the manor, to which it was anci- 
ently appendant {v). It has now become quite micon- 
nected with any thing corporeal, and, existing as a 
separate subject of transfer, it must be conveyed by 
deedofgraai. 

The next kind of separate incorporeal hereditament Rent seek, 
is a rent seek, (redditus siccus,) a dry or barren rent ; so 
called, because no distress could formerly be made for 
it (w). This kind of rent affords a good example of the 
antipathy of the ancient law to any inroad on the then 
prevailing system of tenures. If a landlord granted his 
seignory, or his reversion, the rent service, which was 
incident to it, passed at the same time. But, if he 
should have attempted to convey his rent, independently 
of the seignory or reversion, to which it was incident, 
the grant would have been effectual to deprive himself 
of the rent, but not to enable his grantee to distrain 
for it {x). It would have been a rent seek. Rent seek 
also occasionally arose from grants being made of rent 
charges, to be hereafter explained, without any clause 
of distress (y). But now, by an act of George II. (ar) 
a remedy by distress is given for retit seek, in the same 
manner as for rent reserved upon lease. 

Another important kind of separate incorporeal here- A rent charge, 
ditament is a rent charge, which arises on a grant by 
one person to another, of an annual sum of money, 
payable out of certain lands in which the grantor may 
have any estate. The rent charge cannot, of course, 
continue longer than the estate of the grantor ; but sup- 
posing the grantor to be seised in fee simple, he may 
make a grant of a rent charge for any estate he pleases, 

(r) 1 Scriv. Cop. 5. 228, 572. 

(to) Lilt. s. 218. (y) Litt ss. 217,218. 

(x) Litt. 88. 225, 226, 227, {z) Stat. 4 Geo. II. c. 28, s. 5. 
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Exception yond the boundary. If, however, the executory limi- 
wherc preceded tation should be in defeazance of, or immediately pre- 

by an estate . 

tail. ceded by, an estate tail, then, as the estate tail and all 

subsequent estates may be barred by the tenant in tail, 
the remoteness of the event on which the executory 
limitation is to arise will not affect its validity {t). 

Restriction on In addition to the limit already mentioned, a further 

accumulauon. restriction has been imposed by a modem act of par- 
liament (u)y on attempts to accumulate the income of 
property for the benefit of some future owner. This 
act was occasioned by the extraordinary will of the late 

Mr. Theliu- Mr. Thelluson, who directed the income of his property 

to be accumulated during the lives of all his children, 
grandchildren and great-grandchildren who were living 
at the time of his death for the benefit of some future 
descendants to be living at the decease of the sur- 
vivor (a;); thus keeping strictly within the rule which 
allowed any number of existing lives to be taken as the 
period for an executory interest. To prevent the repe- 

StaL 39 & 40 tition of such a cruel absurdity, the act forbids the accu- 
mulation of income for any longer term than the life of 
the grantor or settlor, or twenty-one years from the 
death of any such grantor, settlor, devisor or testator, or 
during the minority of any person living, or in ventre sa 
mere at the death of the grantor, devisor or testator, or 
during the minority only of any person who, under the 
settlement or will, would for the time beii^, if of full 
age, be entitled to the income so directed to be accumu- 
lated (y). But the act does not extend {z) to any pro- 
vision for payment of debts, or for raising portions for 

(/) Butler's note (A) to Fearne, n. (x). 

Cont. Rem. 562 ; Lewis on Per- (x) 4 Ves. 227 ; Fearne, Cent, 

petuities, 669. See ante, p. 251, Rem. 436, note, 

n. (6). (y) Wilson v. Wilson^ 1 Sim. 

(u) Stat 39 & 40 Geo. III. N. S. 288. 

c. 98 ; Fearne, Cont. Rem. 538, (z) Sect. 3. 
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children (a), or to any direction touching the produce of 
timber or wood. Any direction to accumulate income^ 
which may exceed the period thus allowed, is valid to 
the extent of the time allowed by the act, but void so 
far as this time may be exceeded (ft). And if the direc- 
tion to accumulate should exceed the Umits allowed by 
law for the creation of executory interests, it will be 
void altogether, independently of the above act (c). 
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(d) See Halford v. Stains, 16 
Sim. 488, 496; Barrington v. 
Liddell, 2 De Gex, M. & G. 480; 
Edwards v. Tuck, 3 De Gex, M. 
& G. 40. 

(6) 1 Jarm. Wills, 269, 1st 
ed. ; 250, 2nd ed. See Re Lady 
Rossfyn's Trust, 16 Sim. 391. 



(c) Lord Southampton v. Mar- 
quis of Hertford, 2 Ves. & Bea. 
54; Ker v. Lord Dungannon, 
1 Dr. & War. 509; CurtU v. 
Lukin, 5 Beav. 147; Broughton 
V. James, 1 Coll. 26 ; Scarisbrick 
v. SkelmersdaUt 17 Sim. 187. 
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In addition to the limit already mentioned, a further 
restriction has been imposed by a modem act of par- 
liament (u)^ on attempts to accumulate the income of 
property for the benefit of some future owner. This 
act was occasioned by the extraordinary will of the late 
Mr. Thelluson, who directed the income of his property 
to be accumulated during the lives of all his children, 
grandchildren and great-grandchildren who were living 
at the time of his death for the benefit of some future 
descendants to be living at the decease of the sur- 
vivor (a:); thus keeping strictly within the rule which 
allowed any number of existing lives to be taken as the 
period for an executory interest. To prevent the repe- 
tition of such a cruel absurdity, the act forbids the accu- 
mulation of income for any longer term than the life of 
the grantor or settlor, or twenty-one years from the 
death of any such grantor, settlor, devisor or testator, or 
during the minority of any person living, or in ventre sa 
mere at the death of the grantor, devisor or testator, or 
during the minority only of any person who, under the 
settlement or will, would for the time being, if of full 
age, be entitled to the income so directed to be accumu- 
lated (y). But the act does not extend (z) to any pro- 
vision for payment of debts, or for raising portions for 



(/) Butler's note (A) to Fearne, 
Cont. Rem. 562 ; Lewis on Per- 
petuities, 669. See ante, p. 251, 
n. (6). 

(u) Stat 39 & 40 Geo. III. 
c. 98 ; Feame, Cont. Rem. 538, 



n. (j). 

(x) 4 Ves. 227 ; Fearne, Cont. 
Rem. 436, note. 

(y) Wilton v. Wilson, 1 Sim. 
N. S. 288. 

(z) Sect. 3. 
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children (a), or to any direction touching the produce of 
timber or wood. Any direction to accumulate income, 
which may exceed the period thus allowed, is valid to 
the extent of the time allowed by the act, but void so 
far as this time may be exceeded (ft). And if the direc- 
tion to accumulate should exceed the limits allowed by 
law for the creation of executory interests, it will be 
void altogether, independently of the above act (c). 
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(a) See Haiford v. Stains, 16 
Sim. 488, 496; Barringion v. 
Liddell, 2 De Gex, M. & G. 480; 
Edwards v. Tuck^ 3 De Gex, M. 
&G. 40. 

(6) 1 Jarm. Wills, 269, 1st 
ed. ; 250, 2nd ed. See Re Lady 
Rossfyn's Trust, 16 Sim. 391. 



(c) Lord Southampton v. Mar- 
quis of Hertford, 2 Yes. 8c Bea. 
54; Ker v. Lord DungannoUf 
1 Dr. & War. 509; Curtis v. 
Lukin, 5 Beav. 147; Broughton 
V. James, 1 Coll. 26 ; Scarisbrick 
V. Skelmersdale, 17 Sim. 187. 
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CHAPTER IV. 

OF HEREDITAMENTS PURELY INCORPOREAL. 

We now come to the consideration of incorporeal here- 

ditamentSy usually so called, which, unlike a reversion, 

a remainder, or an executory interest, are ever of an 

incorporeal nature, and never assume a corporeal shape. 

Three kinds of Of these purely incorporeal hereditaments there are 

poreaTheredi- ^I^ree kinds, namely, first, such as are appendant to cor- 

taments. poreal hereditaments; secondly, such as are appurtenant; 

both of which kinds of incorporeal hereditaments are 
transferred simply by the conveyance, by whatever 
means, of the corporeal hereditaments to which they may 
belong; and, thirdly, such as are in gross, or exist as 
separate and independent subjects of property, and 
which are accordingly said to lie in grant, and have 
always required a deed for their transfer (a). But almost 
all purely incorporeal hereditaments may exist in both 
the above modes, being at one time appendant or ap- 
purtenant to corporeal property, and at another time 
separate and distinct from it. 

1. Of incorporeal hereditaments which are appendant 

to such as are corporeal, the first we shall consider is 

Aseignory. a seignory, or lordship. In a previous part of our 

work (J) we have noticed the origin of manors. Of 
such of the lands belonging to a manor as the lord 
granted out in fee simple to his free tenants, nothing 
remained to him but his seignory, or lordship. By the 
grant of an estate in fee simple, he necessarily parted 

(a) Ante, p. 204. (b) Ante, p. 101. 
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^ith the feudal possession. Thenceforth his interest, 
accordingly, became incorporeal in its nature. But he 
had no reversion; for no reversion can remain, as we 
have already seen (c), after an estate in fee simple. 
The grantee, however, became his tenant, did to him 
fealty, and paid to him his rent-service, if any were 
agreed for. This simply having a free tenant in fee 
simple was called a seignory. To this seignory the 
rent and fealty were incident, and the seignory itself 
was attached or appendant to the manor of the lord, 
who had made the grant ; whilst the land granted out 
was said to be holden of the manor. Very many grants 
were thus made, until the passing of the statute of Quia 
emptores (d) put an end to these creations of tenancies 
in fee simple, by directing that, on every such convey- 
ance, the feoffee should hold of the same chief lord as 
his feoffor held before (e). But such tenancies in fee 
simple as were then already subsisting were left un- 
touched, and they still remain in all cases in which 
freehold lands are holden of any manor. The incidents 
of such a tenancy, so far as respects the tenant, have 
been explained in the chapter on the tenure of an estate 
in fee simple. The correlative rights belonging to the 
lord form the incidents of his seignory. The seignory, 
with all its incidents, is an appendage to the manor of 
the lord, and a conveyance of the manor simply, with- 
out mentioning its appendant seignories, will accordingly 
comprise the seignories, together with all rents incident 
to them (/). In ancient times it was necessary that the 
tenants should attorn to the feoffee of the manor, before Attornment 
the rents and services could effectually pass to him (g). 
For, in this respect, the owner of a seignory was in the 
same position as the owner of a reversion (A). But the 
same statute (i) which abolished attornment in the one 

(c) Ante, p. 217. (g) Co. Litt. 310 b. 

(d) 18 Edw. I. c. 1. (A) Ante, p. 212. 

(e) Ante, pp. 59, 100. (t) Stat. 4 & 5 Anne,c. 16, 8.9j 
(/) Perk. 8. 116. ante, p. 212. 
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CHAPTER IV. 

OF HEREDITAMENTS PURELY INCORPOREAL. 

We now come to the consideration of incorporeal here- 

ditamentSy usually so called, which, unlike a reversion, 

a remainder, or an executory interest, are ever of an 

incorporeal nature, and never assume a corporeal shape. 

Three kinds of Of these purely incorporeal hereditaments there are 

porealheredi- ^^ee kinds, namely, first, such as are appendant to cor- 

tamentg. poreal hereditaments; secondly, such as are appurtenant; 

both of which kinds of incorporeal hereditaments are 
transferred simply by the conveyance, by whatever 
means, of the corporeal hereditaments to which they may 
belong; and, thirdly, such as are in gross, or exist as 
separate and independent subjects of property, and 
which are accordingly said to lie in grant, and have 
always required a deed for their transfer (a). But almost 
all purely incorporeal hereditaments may exist in both 
the above modes, being at one time appendant or ap- 
purtenant to corporeal property, and at another time 
separate and distinct from it. 

1 . Of incorporeal hereditaments which are appendant 

to such as are corporeal, the first we shall consider is 

A seignory. a seignory, or lordship. In a previous part of our 

work (J) we have noticed the origin of manors. Of 
such of the lands belonging to a manor as the lord 
granted out in fee simple to his fi*ee tenants, nothing 
remained to him but his seignory, or lordship. By the 
grant of an estate in fee simple, he necessarily parted 

(a) Ante, p. 204. {b) Ante, p. 101. 
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with the feudal possession. Thenceforth his interest, 
accordingly, became incorporeal in its nature. But he 
had no reversion; for no reversion can remain, as we 
have already seen (c), after an estate in fee simple. 
The grantee, however, became his tenant, did to him 
fealty, and paid to him his rent-service, if any were 
agreed for. This simply having a free tenant in fee 
simple was called a seignory. To this seignory the 
rent and fealty were incident, and the seignory itself 
was attached or appendant to the manor of the lord, 
who had made the grant ; whilst the land granted out 
was said to be holden of the manor. Very many grants 
were thus made, until the passing of the statute of Quia 
emptor es (d) put an end to these creations of tenancies 
in fee simple, by directing that, on every such convey- 
ance, the feoffee should hold of the same chief lord as 
his feoffor held before (e). But such tenancies in fee 
simple as were then already subsisting were left un- 
touched, and they still remain in all cases in which 
freehold lands are holden of any manor. The incidents 
of such a tenancy, so far as respects the tenant, have 
been explained in the chapter on the tenure of an estate 
in fee simple. The correlative rights belonging to the 
lord form the incidents of his seignory. The seignory, 
with all its incidents, is an appendage to the manor of 
the lord, and a conveyance of the manor simply, with- 
out mentioning its appendant seignories, will accordingly 
comprise the seignories, together with all rents incident 
to them (/). In ancient times it was necessary that the 
tenants should attorn to the feoffee of the manor, before Attornment 
the rents and services could effectually pass to him (g). 
For, in this respect, the owner of a seignory was in the 
same position as the owner of a reversion (A). But the 
same statute (i) which abolished attornment in the one 

(c) Ante, p. 217. (g) Co. Litt. 310 b. 

{d) 18 £dw. I. c. 1. {h) Ante, p. 212. 

{e) Ante, pp. 59, 100. (t) Stat. 4 & 5 Anne,c. 16, s.9j 

(/) Perk. s. 116. ante, p. 212. 
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manner connected with the land on which it is chained; 
but the receiver and owner of a rent charge has no 
shadow of interest beyond the annual payment, and in 
the abstract right to this payment his estate in the rent 
consists. Such an estate, therefore, cannot be subject 
to any tenure. The owner of an estate in a rent charge, 
consequently, owes no fealty to any lord, neither can he 
be subject, in respect of his estate, to any rent as rent 
service ; nor, from the nature of the property, could any 
distress be made for such rent service if it were re- 
served (A). So, if the owner of an estate in fee simple in 
a rent chaise should die intestate, and without leaving 
any heirs, his estate cannot escheat to his lord, for he 
has none. It will simply cease to exist, and the lands 
out of which it was payable will thenceforth be dis- 
chafed from its payment (I). 



Common in 
groM. 



Another kind of separate incorporeal hereditament 
which occasionally occurs is a right of common in gross. 
This is, as the name implies, a right of common over 
lands belonging to another person, possessed by a man, 
not as appendant or appurtenant to the ownership of 
any lands of his own, but as an independent subject of 
property (m). Such a right of common has therefore- 
always required a deed for its transfer. 



Adrowsons. 



Another important kind of separate incorporeal here- 
ditament is an advowson in gross. An advowson is a 
perpetual right of presentation to an ecclesiastical bene- 
fice. The owner of the advowson is termed the patron 
of the benefice; but, as such, he has no property or in- 



(k) Co. Litt 47 a, 144 a; 2 
Black. Com. 42. But it is said 
that the Queen may reserve a 
rent out of an incorporeal here- 
ditament, for, which, by her pre- 
rogative, she may distrain on all 



the lands of the lessee. Co. Lttt. 
47 a, ncte(l); Bac. Abr. tit. 
Rent(B). 

(/) Co. Litt. 298 a, n. (2). 

[m) 2 Black. Com. 33, 34. 
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terest in the glebe or tithes, which belong to the incum- 
bent. As patron he simply enjoys a right of nomination 
from time to time, as the living becomes vacant. And 
this right he exercises by a presentation to the bishop of Presentation, 
some duly qualified clerk or clergyman, whom the 
bishop is accordingly bound to institute to the benefice, Institution, 
and to cause him to be inducted into it (n). When the Induction, 
advowson belongs to the bishop, the forms of presenta- 
tion and institution are supplied by an act called col- Collation. 
htion (o). And by recent statutes (p) the instruments 
by which presentation and institution in the one case or 
collation in the other are carried into effect are sub- 
jected to an ad valorem duty according to the net 
yearly value of the benefice (q). In some rare cases of 
advowsons donative the patron's deed of donation is Donatives, 
alone sufficient (r). Where the patron is entitled to the 
advowson as his private property, he is empowered by 
an act of parliament of the reign of George IV. (s) to 
present any clerk, under a previous agreement vrith him Agreements for 
for his resignation in fiivour of any one person named, '®"*^"* 
or in favour of one of two(t) persons, each of them 
being by blood or marriage an uncle, son, grandson, 
brother, nephew, or grand-nephew of the patron, or one 
of the patrons beneficially entitled. One part of the 
instrument by which the engagement is made must be 
deposited within two calendar months in the office of 
the registrar of the diocese (u), and the resignation must 
refer to the engagement, and state the name of the per- 
son for whose benefit it is made {x). 

(n) 1 Black. Com. 190, 191. above the first £200, a further 

(o) 2 Black. Com. 22. duty of £5. 

(p) State. 5 & 6 Vict. c. 79; (r) 2 Black. Com. 23. 

6 & 7 Vict. c. 72. (s) Stat. 9 Geo. IV. c. 94. 

(q) The duty is £7, and when (/) The act reads one or two, 

the net yearly value shall amount but this is clearly an error, 

to £300 or upwards, then for (u) Sect. 4. 

every £100 thereof over and (x) Sect. 5. 

u2 
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History of ad- Advowsons are principally of two kinds, — advowsons 
r^Torlet.**^ of rectories, and advowsons of vicarages. The history 

of advowsons of rectories is in many respects similar to 
that of rents and of rights of common. In the very 
early ages of our history advowsons of rectories appear 
to have been almost always appendant to some manor. 
The advowson was part of the manorial property of the 
lord, who built the church and endowed it with the 
glebe and most part of the tithes. The seignories in 
respect of which he received his rents were another part 
of his manor, and the remainder principally consisted of 
the demesne and waste lands, over the latter of which 
we have seen that his tenants enjoyed rights of common 
as appendant to their estates (y). The incorporeal part 
of the property, both of the lord and his tenants, was 
thus strictly appendant or incident to that part which 
was corporeal; and any conveyance of the corporeal 
part naturally and necessarily carried with it that part 
which was incorporeal, unless it were expressly ex- 
cepted. But, as society advanced, this simple state of 
things became subject to many innovations, and in 
various cases the incorporeal portions of property be- 
came severed from the corporeal parts, to which they 
had previously belonged. Thus we have seen(2r) that 
the seignory of lands was occasionally severed from the 
corporeal part of the manor, becoming a seignory in 
gross. So rent was sometimes granted independently 
of the lordship or reversion to which it had been inci- 
dent, by which means it at once became an independent 
incorporeal hereditament, under the name of a rent seek. 
Or a rent might have been granted to some other person 
than the lord, under the name of a rent charge. In the 
same way a right of common might have been granted 
to some other person than a tenant, of the manor, by 
means of which grant a separate incorporeal heredita- 

(y) Ante, pp. 101, 278. («) Ante, p. 286. 
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ment would have arisen, as a common in gross, belonging 
to the grantee. In like manner there exist at the 
present day two kinds of advowsons of rectories; an 
advowson appendant to a manor, and an advowson in 
gross (a), which is a distinct subject of property, uncon- 
nected with any thing corporeal. Advowsons in gross Origin of ad- 
appear to have chiefly had their origin from the sever- Ir^^*^" "^ 
ance of advowsons appendant from the manors to which 
they had belonged ; and any advowson now appendant 
to a manor may at any time be severed from it, either 
by a conveyance of the manor with an express exception 
of the advowson, or by a grant of the advowson alone 
independently of the manor. And when once severed 
from its manor, and made an independent incorporeal 
hereditament, an advowson can never become appendant 
again. So long as an advowson is appendant to a 
manor, a conveyance of the manor, even by feoffment. Conveyance of 
and without mentioning the appurtenances belonging *** advowson. 
to the manor, will be sufficient to comprise the advow- 
son (J). But, when severed, it must be conveyed, like 
any other separate incorporeal hereditament, by a deed 
of grant (c). 

The advowsons of rectories were not unfrequently History of ad- 
granted by the lords of manors in ancient times to mo- vicarages, 
nastic houses, bishoprics, and other spiritual corpora- 
tions (d). When this was the case the spiritual patrons 
thus constituted considered themselves to be the most 
fit persons to be rectors of the parish, so far as the 
receipt of the tithes and other profits of the rectory 
was concerned ; and they left the duties of the cure to 
be performed by some poor priest as their vicar or de- 

(a) 2 Black. Com. 22 ; Litt. 559 ; Rooper v. Harrison, 2 Kay 

s. 617. & John. 86. 

(6) Perk. s. 116; Co. Litt. (c) Co. Litt. 332 a, 335 b. 

190 b, 307 a. See Attorney- (d) 1 Black. Com 384. 

General v. Sit well, 1 You. & Coll. 
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puty. In order to remedy the abuBes thus occasioned, 
it was provided by statutes of Richard II. (e) and Henry 
IV. (/)y that the vicar should be sufficiently endowed 
wherever any rectory was thus {q>propriated. This was 
the origin of vicarages, the advowsons of which belonged 
in the first instance to the spiritual owners of the appro- 
priate rectories as appendant to such rectories {g); but 
many of these advowsons have since, by severance from 
the rectories, been turned into advowsons in gross. 
And such advowsons of vicarages can only be conveyed 
by deed, like advowsons of rectories under similar cir- 
cumstances. 



Next presenta* 

tion. 

The church 

muBt be full. 



Simony. 



The sale of any advowson will not include the right 
to the next presentation^ unless made when the church 
is full ; that is, before the right to present has actually 
arisen by the death, resignation or deprivation of the 
former incumbent (A). For the present right to present 
is regarded as a personal duty of too sacred a character 
to be bought and sold ; and the sale of such a right 
would iaU within the offence of Amony^ — so called from 
Simon Magus, — an offence which consists in the buying 
or selling of holy orders, or of an ecclesiastical bene- 
fice (i). But, before a vacancy has actually occurred, 
the next presentation, or right of presenting at the next 
vacancy, may be sold, either together with, or inde- 
pendently of, the fiiture presentations of which the ad- 
vowson is composed (A), and this is frequently dcme. 
A clergyman, however, is prohibited by a statute of 
Anne (Z) from procuring preferment for himself by the 
purchase of a next presentation ; but this statute is not 



(e) Stat. 15 Rich. I£. c. 6. 
(/) Stat. 4 Hen. IV. c. 12. 
(g) Dyer, 351a. 
(A) Aliion V. Alloy^ 7 Adol. 
& Ellis, 289. 

(i) Bac. A br. tit. Simony; Stat. 



31 Eliz. c. 6. 

{k) Fox V. BUkop qfCheHeTf 
6 Bing. 1. 

(/) Stat. 12 Anne, stat. 2, c. 12, 
s. 2. 
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usually considered as preventing the purchase by a 
clergyman of an entire advowson with a view of pre- 
senting himself to the living. When the next presenta- Next presenta- 
tion is sold, independently of the rest of the advowson, property!"**'^ 
it is considered as mere personal property, and will de- 
volve, in case of the decease of the purchaser before he 
has exercised his right, on his executors, and cannot de- 
scend to his heir at law (m). The advowson itself, it 
need scarcely be remarked, will descend, on the decease 
of its owner intestate, to his heir. The law attributes to 
it, in common with other separate incorporeal heredita- 
ments, as nearly as possible the same incidents as apper- 
tain to the corporeal property to which it once belonged^ 

Tithes are another species of separate incorporeal Tithes, 
hereditaments, also of an ecclesiastical or spiritual kind. 
In the early ages of our history, and indeed down to 
the time of Henry VIII., tithes were exclusively the 
property of the church, belonging to the incumbent of 
the parish, unless they had got into the hands of some 
monastery, or community of spiritual persons. They 
never belonged to any layman until the time of the dis- 
solution of monasteries by King Henry VIII. But this 
monarch, having procured acts of parliament for the dis- 
solution of the monasteries and the confiscation of their 
property (n), also obtained by the same acts (o) a confir- 
mation of all grants made or to be made by his letters- 
patent of any of the property of the monasteries.. These 
grants were many of them made to laymen^ and) com- 

(fT?) See Bennett v. Bishop of the King and bis Heirs;" stat. 

Lincoln, 7 Barn. & Cres. 113; 8 31 Hen. VIII. c. 13, intituled 

Bing. 490. *' An Act for the Dissolution of 

(n) Stat. 27 Hen. V III. c. 28, all Monasteries and Abbies ;" and 

intituled, *< An Act that all Re- stat. 32 Hen. VIII. c. 24. 
ligious Houses under the yearly (o) 27 Hen. VIII. c. 28, s. 2; 

Revenue of Two Hundred Pounds 31 Hen. VIII. c. 13, ss, 18, 19. 
shall be dissolved, and given to 
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Tithes in lay 
hands. 



Conveyances 
of tithes. 



Descent of 
tithes. 



Tithes exist as 
distinct from 
the land. 



prised the tithes which the monasteries had possessed, 
as well as their landed estates. Tithes thus came for the 
first time into lay hands as a new species of property. 
As the grants had been made to the grantees and their 
heirs, or to them and the heirs of their bodies, or for 
term of life or years (jo), the tithes so granted evidently 
became hereditaments in which estates might be holden, 
similar to those already known to be held in other here- 
ditaments of a separate incorporeal nature ; and a neces- 
sity at once arose of a law to determine the nature and 
attributes of these estates. How such estates might be 
conveyed, and how they should descend, were questions 
6f great importance. The former question was soon 
settled by an act of parliament (q), which directed re- 
coveries, fines, and conveyances to be made of tithes in 
lay hands, according as had been used for assurances of 
lands, tenements, and other hereditaments. And the 
analogy of the descent of estates in other hereditaments 
was followed in tracing the descent of estates of in- 
heritance in tithes. But as tithes, being of a spiritual 
origin, are a distinct inheritance from the lands out of 
which they issue, they have not been considered as 
affected by any particular custom of descent, such as 
that of gavelkind or borough-English, to which the lands 
may be subject; but in all cases they descend according 
to the course of the common law (r). From this sepa- 
rate nature of the land and tithe, it also follows that the 
ownership of both by the same person will not have the 
eifect of merging the one in the other. They exist as 
distinct subjects of property; and a conveyance of the 
land with its appurtenances, without mentioning the 
tithes, will leave the tithes in the hands of the conveying 



(p) Stat. 31 Hen. VIII. c. 13, 
s. 18; 32 Hen. VIII. c. 7, s. 1. 

(g) Stat. 32 Hen. VIII. c. 7, 
s. 7. 



(r) Doe d. Lushington v. Bishop 
of Uandaff, 2 New Rep. 491 ; 1 
Eagle on Tithes, 16. 
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party (s). The recent acts which have been passed for Commutation 

the commutation of tithes (t) affect tithes in the hands ° "* ^' 

of .laymen, as well as those possessed by the clerey. 

Und Jr the^e acts a rent charge, varying with the pSe 

of com, has now been substituted all over the kingdom 

for the inconvenient system of taking tithes in kind ; and 

in these acts provision has been properly made for the 

merger of the tithes or rent charge in the land, by which Merger of 

the tithes or rent charge may at once be made to cease, charge in the 

whenever both land and tithes or rent chaise belong to ^"°**- 

the same person (w). 

There are other species of incorporeal hereditaments' 
which are scarcely worth particular notice in a work so 
elementary as the present, especially considering the 
short notice that has necessarily here been taken of the 
more important kinds of such property. Thus, titles of Titles of 
lumouTy in themselves an important kind of incorporeal °°°"^" 
hereditament, are yet, on account of their inalienable 
nature, of but little interest to the conveyancer. The 
same remark also applies to offices or places of business Offices, 
and profit. No outline can embrace every feature. Many 
subjects, which have here occupied but a single para- 
graph, are of themselves sufficient to fill a volume. Re- 
ference to the different works on the separate subjects 
here treated of must necessarily be made by those who 
are desirous of full and particular information. 

(s) Chapman v. Gatcombe, 2 10 & 11 Vict. c. 104; 14 & 15 

New Cases, 5 1 6. Vict. c. 53 ; 1 6 & 1 7 Vict c. 1 24 ; 

(0 Stats. 6 & 7 Will. IV. c. 21 & 22 Vict. c. 53. 
71 ; 1 Vict. c. 39 ; 1 & 2 Vict. (m) Stat. 6 & 7 Will. IV. c. 71, 

c. 64; 2 & 3 Vict. c. 62; 3 & 4 s. 71 ; 1 & 2 Vict. c. 64; 2 & 3 

Vict. c. 15 ; 5 Vict. c. 7; 5 & 6 Vict. c. 62, s. 1 ; 9 & 10 Vict. 

Vict. c. 54; 9 & 10 Vict. c. 73; c. 73, s. 19. 
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PART III. 

OF COPYHOLDS. 

Our present subject is one peculiarly connected with 
those olden times of English history to which we have 
had occasion to make so frequent reference. Every- 
thing relating to copyholds reminds us of the baron of 
old, with his little territory, in which he was king. Es- 
tates in copyhold are, however, essentially distinct, both 
in their origin and in their nature, from those freehold 
estates which have hiHierto occupied our attention. 

Definition of Oopyhold lands are lands holden by copy of court roll ; 

copyholds. ^^^ jg ^j^^ muniments of the title to such lands are 

copies of the roU or book in which an account is kept of 
the proceedings in the Court of the manor to which the 
lands belong. For all copyhold lands belong to, and 
are parcel of, some manor. An estate in copyhold is 
not a freehold ; but, in construction of law, merely an 
estate at the vAU of the lord of the manor at whose will 
cop^old estates are expressed to be holden. Copy- 
holds are also said to be holden according to the custom 
of the manor to which they belong, for custom is the life 
of copyholds (a). 

Origin of copy- ^^ former days, a baron or great lord becoming pos- 
boldi. sessed of a tract of land granted part of it to freemen 

for estates in fee simple, giving rise to the tenure of such 
estates as we have seen in the chapter on Tenure (J). 
Part of the land he reserved to himself, forming the 



(a) Co. Cop. 8. 32, Tr., p. 58. (6) Ante, p. 101. 
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demesnes of the manor, properly so called (c) : other 
parts of the land he granted out to his villeins or slaves, 
permitting them, as an act of pm>e grace and favour, to 
enjoy such lands at his pleasure; but sometimes enjoin- 
ing, in return for such favour, the performance of certain 
agricultural services, such as ploughing the demesne, 
cartii^ the manure, and other servile works. Such lands 
as remained, generally the poorest^ were the waste lands 
of the manor over which rights of common were enjoyed 
by the tenants (d). Thus arose a manor, of which the 
tenants formed two classes, the freeholders and the vil- 
leins. For each of these classes a separate Court was 
held: for the freeholders, a Court Baron (e); for the 
villeins another, since called a Customary Court (/). Cuitomary^ 
In the former Court the suitors were the judges ; in the ^^^"'^ 
latter the lord only, or his steward (jf). In some manors 
the villeins were allowed life interests ; but the grants 
were not extended so as to admit any of their issue in 
a mode similar to that in which the heirs of freemen be- 
came entitled on their ancestors' decease. Hence arose 
copyholds for lives. In other manors a greater degree Copyholdi for. 
of liberality was shown by the lords ; and, on the de- ^^^ 
cease of a tenant, the lord permitted his eldest son, or 
sometimes all the sons, or sometimes the youngest, and 
afterwards other relations, to succeed him by way di 
heirship ; for which privilege, however, the payment of 
a fine was usually required on the admittance of the 
heir to the tenancy. Frequently the course of descent 
of estates of freehold was chosen as the model for such 
inheritances; but, in many cases, dispositions the most 
capricious were adopted by the lord, and in time became 
the custom of the manor. Thus arose copyholds of in- 

(c) Co. Cop. B. 14, Tr. 11 ; (/) 2 Watkins on Copyholds, 

AUomey-Gtneral v. PartonSf 2 4, 5; 1 Scriven on Copyholds, 

Cro. & Jerr. 279, 308. 5, 6. 

{d) 2 Black. Com. 90. (g) Co. Litt. 58 a. 

(e) Ante, p. 103. 
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Copyholds of 
inlientaiice. 



Surrender aod 
admitunce. 



The will of the 
lord gradually 
controlled by 
the cuatom. 

Rise of copy- 
holders to cer- 
tainty of 
tenure. 



heritance. Again, if a villein wished to part with his 
own parcel of land to some other of his fellows, the 
lord would allow him to surrender or yield up again the 
land, and then, on payment of a fine, would indulgently 
admit as his tenant, on the same terms, the other, to 
whose use the surrender had been made. Thus arose 
the method, now prevalent, of conveying copyholds by 
surrender into the hands of the lord to the use of the 
alienee, and the subsequent admitance of the latter. 
But by long custom and continued indulgence, that 
which at first was a pure favour gradually grew up into 
a right. The will of the loixl, which had originated the 
custom, came at last to be controlled by it (A). 

The rise of the copyholder fi-om a state of uncertainty 
to certainty of tenure appears to have been very gra- 
dual. Britten, who wrote in the reign of Edward I. (i), 
thus describes this tenure under the name of villeinage, 
" Villeinage is to hold part of the demesnes of any lorf 
entrusted to hold at his will by villein services to im- 
prove for the advantage of the lord." And he adds 
that, " In manors of ancient demesne there were pure 
villeins of blood and of tenure, who might be ousted of 
their tenements at the will of their lord" (A). In the 
reign of Edward III., however, a case occurred in 
which the entry of a lord on his copyholder was ad- 
judged lawful, because he did not do his services, by which 
he broke the custom of the manor (J), which seems to 
show that the lord could not, at that time, have ejected 
his tenant without cause (m). And in the reign of Ed- 



(h) 2 Black. Com. 93 at seq., 
147; Wright's Tenures, 215 et 
seq. ; 1 Scriv. Cop. 46; Garland 
V. Jekyil, 2 Bing. 292. 

(i) 2 Reeves's History of Eng. 
Law, 280. 

(k) Britton, 165. 



(0 Year Book, 43 Edw. III. 
25 a. 

(m) 4 Rep. 21 b. Mr. Hallam 
states that a passage in Britten, 
which bad escaped bis search, is 
said to confirm the doctrine, that, 
so long as the copyholder did 
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ward IV. the judges gave to copyholders a certainty of 
tenure, by allowing to them an action of trespass on 
ejection by their lords without just cause (n). " Now," 
says Sir Edward Coke (o), " copyholders stand upon a 
sure ground ; now they weigh not their lord's displea- 
sure ; they shake not at every sudden blast of wind ; they 
eat, drink and sleep securely ; only having a special care 
of the main chance, namely, to perform carefully what 
duties and services soever their tenure doth exact and 
custom doth require ; then let lord frown, the copyholder 
cares not, knowing himself safe." A copyholder has, 
accordingly, now as good a title as a freeholder; in 
some respects a better ; for all the transactions relating 
to the conveyance of copyholds are entered in the 
court rolls of the manor, and thus a record is preserved 
of the title of all the tenants. 

In pursuing our subject, let us now follow the same 
course as we have adopted with regard to freeholds, 
and consider, first, the estates which may be holden in 
copyhold lands; and, secondly, the modes of their 
alienation. 



continue to perform the regular 
stipulations of his tenure, the lord 
was not at liberty to divest him 
of his estate. 3 Hallam's Middle 
Ages, 261. Mr. Hallam was, 
perhaps, misled in his supposition 
by a quotation from Britton made 
by Lord Coke (Co. Litt. 61 a), 
in which the doctrine laid down 
by Britton as to tocmenf is erro- 



neously applied to copyholders. 
The passage from Britton, cited 
above, is also subsequently cited 
by Lord Coke, but with a point- 
ing which spoils the sense. 

(n) Co. Litt. 61 a. Equity has 
also a concurrent jurisdiction. 
Andrem v. Uulse, 4 Kay & J. 392. 

(o) Co. Cop. s. 9, Tr. p. 6. 
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CHAPTER L 

OF E8TATBS IN COPTHOLDS. 

Ettatet of With regard to the estates which may be holden in 
copyholds. copyholds, in strict legal intendment a copyholder can 
An Mtato at haye but one estate ; and that is an estate at will, the 
^^' smallest estate known to the law, being determinable at 

the will of either party. For though custom has now 
rendered copyholders independent of the will of their 
lords, yet all copyholds, properly so called, are still ex- 
pressly stated, in the court rolls of manors, to be holden 
at the will of the lord (a) ; and, more than this, estates 
in copyholds are still liable to some of the incidents of a 
mere estate at will. We have seen that, in ancient times, 
the law laid great stress on the feudal possession, or 
Mirin, of lands, and that this possession could only be 
had by the holder of an estate of freehold, that is, an 
estate sufficiently important to belong to a free man (b). 
Now copyholders in ancient times belonged to the class 
of villeins or bondsmen, and held at the will of the lord, 
lands of which the lord himself was alone feudally pos- 
sessed. In other words, the lands held by the copy- 
holders still remained part and parcel of the lord's 
manor ; and the freehold of these lands still continued 
vested in the lord ; and this is the case at the present 
The lord if ae- day with regard to all copyholds. The lord of the 
Ilfth^e^y*. ""^ °**^^^ '^ actually seised of all the lands in the posses- 
hold landi of sion of his copyhold tenants (c). He has not a mere 

incorporeal seignory over these as he has over his free- 
hold tenants, or those who hold of him lands, once part 

(a) 1 Watk. Cop. 44, 45 ; 1 (c) Watk. Descents, 51 (59, 

Scriv. Cop. 605. 4th ed.) 

(6) Ante, pp. 22, 121. 



OF ESTATES IN COPYHOLDS. 



303 



of the manor, but which were anciently granted to free- 
men and their heirs (d). Of all the copyholds he is the 
feudal possessor ; and the seisin he has thus is not with- 
out its substantial advantages. The lord having a legal 
estate in fee simple in the copyhold lands, possesses all 
the rights incident to such an estate (e), controlled only 
by the custom of the manor, which is now the tenant's 
safeguard. Thus he possesses a right to all mines and The lord has a 
minerals under the lands (/), and also to all timber 2ad timber?*" 
growing on the surface, even though planted by the 
tenant (ff). These rights, however, are somewhat inter- 
fered with by the rights which custom has given to the 
copyhold tenants ; for the lord cannot come upon the 
lands to open his mines, or to cut his timber, without 
the copyholder's leave. And hence it is that timber is 
so seldom to be seen upon lands subject to copyhold 
tenure (A). Again, if a copyholder should grant a lease Lease of copy- 
of his copyhold lands, beyond the term of a year, with- 
out his lord's consent, such a lease would be a cause of 
forfeiture to the lord, unless it were authorized by a spe- 
cial custom of the manor (i)* For such an act would 
be imposing on the lord a tenant of his own lands, 
without the authority of custom ; and custom alone is 
the life of all copyhold assurances (j). So a copyholder 



(d) Ante, pp. 276, 277. 

(e) Ante, p. 67. 

(/) 1 Watk. Cop. 333 ; 1 Scriv. 
Cop. 25, 508. 

(g) 1 Watk. Cop. 832; 1 Scriv. 
Cop. 499. 

(A) There is a commoii pro- 
verb^ "The oak scorns to grow 
except on free land.'* It is cer- 
tain that in Sussex and in other 
parts of England the boundaries 
of copyholds may be traced by 
the entire absence of trees on 
one side of a line, and their luxu- 



riant growth on the other. 3rd 
Rep. of Real Property Commis- 
sioners, p. 15. 

(0 1 Watk. Cop. 327; I Scriv. 
Cop. 544; Doe d. Robinton v. 
BouMfield, 6 Q. B 492. 

Ij) By Stat. 17 & 18 Vict. c. 
83, a licence to demise copyhold 
lands is subjected to a stamp duty 
of 10s.; but if the clear yearly 
value of the estate shall be ex- 
pressed in the licence, and shall 
not exceed £75, the duty is the 
same only as on a lease at a 
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Wftfte. cannot commit any waste either voluntary by opening 

mines, cutting down timber, or pulling down buildings, 
or permissiye, by neglecting to repair. For the land, 
with all that is under it or on it belongs to the lord : 
the tenant has nothing but a customary right to enjoy 
the occupation ; and if he should in any way exceed 
this right a cause of forfeiture to his lord would at once 
accrue (A). 

A peculiar species of copyhold tenure prevails in the 
north of England, and is to be found also in other parts 
of the kingdom, particularly within manors of the tenure 
of ancient demesne {I) ; namely, a tenure by copy of 
court roll, but not expressed to be at the will of the lord. 
The lands held by this tenure are denominated customary 
freeholds. This tenure has been the subject of a great 
deal of learned discussion (m) ; but the Courts of Law 
have now decided that, as to these lands, as well as to 
The freehold ti pure copyholds, the freehold is in the lord, and not in 

the tenant (n). If a conjecture may be hazarded on so 
doubtful a subject, it would seem that these customary 
freeholds were originally held at the will of the lords, as 
well as those proper copyholds in which the will is still 
expressed as the condition of tenure (o) ; but that these 



Customary 
freeholds. 



in the lord. 



yearly rent equal to such yearly 
value under the act of the 13 & 
14 Vict. c. 97. See post, «* Of a 
term of years." By stat. 21 & 
22 Vict. c. 77, s. 3, the lords of 
settled manors may be empowered 
to grant licences to their copy- 
hold tenants to lease their lands 
to the same extent and for the 
same purposes as leases may be 
authorized of freehold land. See 
ante, p. 26. 

(A) 1 Watk. Cop. 331 ; 1 Scriv. 
Cop. 526. See Doe d. Grubb v. 



Earl of Burlington, 5 Barn. & 
Adol. 507. 

(/) Britt. 164 b, 165 a. See 
ante, p. 112. 

(»i) 2 Scriv. Cop. 665. 

(n) Stephenson v. Hill, 3 Burr. 
1278; Doe d. Reay v. Hunting- 
ton, 4 East, 271 ; Doe d.Cook v. 
Danvert, 7 East, 299 ; Burrell v. 
Dodd, 3 Bos. & Pul. 378. 

(o) See Bract, lib. 4, fol. 208 b, 
209 a; Co. Cop. s. 32, Tr. p. 57. 
In Stephenson v. Hill, 3 Burr. 
1278, Lord Mansfield says, that 
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tenants early acquired, by their lord's indulgence, a right 
to hold their lands on perfonnance of certain fixed ser- 
vices as the condition of their tenure ; and the compli- 
ment now paid to the lords of other copyholds, in ex- 
pressing the tenure to be at their will, was, consequently, 
in the case of these customary freeholds, long since 
dropped. That the tenants have not the fee simple in 
themselves appears evident from the fact, that the right 
to mines and timber, on the lands held by this tenure, 
belongs to the lord in the same manner as in other co- 
pyholds (p). Neither can the tenants generally grant 
leases without the lord's consent (g). The lands are, 
moreover, said to be parcel of the tnanors of which they 
are held, denoting that in law they belong, like other 
copyholds, to the lord of the manor, and are not merely 
held of him, like the estates of the freeholders (r). In 
law, therefore, the estates of these tenants cannot, in 
respect of their lords, be regarded as any other than 
estates at will, though this is not now actually expressed. 
If there should be any customary freeholds in which Freehold in 
the above characteristics, or most of them, do not exist, * ® tenant, 
such may with good reason be regarded as the actual 
freehold estates of the tenants. The tenants would then 
possess the rights of other freeholders in fee simple, 
subject only to a customary mode of alienation. That 
such a state of things may, and in some cases does 
exist, is the opinion of some very eminent lawyers (s). 



copyholdera had acquired a per- 
manent estate in their lands be- 
fore these persons had done so. 
But he does not state where he 
obtained his information. 

(/)) Doe d. Real/ v. Huniing- 
ion, 4 East, 271, 273 ; Stephenson 
V. Hill, 3 Burr. 1 277, arguendo. 

(q) Doe V. DanverSf 7 £ast, 
299,301,314. 

(r) Burrell v. Dodd, 3 Bos. & 

H.P. 



Pul. 378, 381 ; Doe v. Danvers, 
7 East, 320,321. 

(s) Sir Edward Coke, Co. Litt. 
59 b; Sir Matthew Hale, Co. 
Litt. 59 b, n (1) ; Sir W. Black- 
stone, Considerations on the Ques- 
tion, &c. ; Sir John Leach, Bing^ 
ham V. Woodgate, 1 Russ. & 
Mylne, 32, 1 Tamlyn, 138. Te- 
nements within the limits of the 
ancient borough of Kirkby-in* 

X 
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But a recnrrence to first principles seems to show that 
the question, whether the freehold is in the lord or in 
the tenant is to be answered, not by an appeal to learned 
dicta or conflicting decisions, but by ascertaining in 
each case whether the well-^known rights of freeholders, 
such as to cut timber and dig mines, are vested in the 
lord or in the tenant. 



Copyholders, 
when admitted, 
in a similar 
position to 
freeholders 
having the 
seisin. 



Fines. 



Customary 
estates analo- 
gous to free- 
hold. 



It appears then that, with r^ard to the lord, a copy- 
holder is only a tenant at will. But a copyholder, who 
has been admitted tenant on the court rolls of a manor, 
stands, with respect to other copyholders, ih a similar 
position to a freeholder who has the seisin. The legal 
estate in the copyholds is said to be in such a person 
in the same manner as the legal estate of freeholds 
belongs to the person who is seised. The necessary 
changes which are constantly occurring of the persons 
who from time to time are tenants on the rolls, form 
occasionally a source of considerable profit to the lords. 
For by the customs of manors, on every change of 
tenancy, whether by death or alienation, fines of more 
or less amount become payable to the lord. By the 
customs of some manors the fine payable was anciently 
arbitrary ; but in modem times, fines, even when arbi- 
trary by custom, are restrained to two years' improved 
value of the land after deducting quit rents (t). Occa- 
sionally a fine is due on the change of the lord ; but, in 
this case, the change must be by the act of God and 
not by any act of the party (u). The tenants on the 
rolls, when once admitted, hold customary estates ana- 



Kendal, in Westmoreland, appear 
to be an instance ; Bushert app«, 
Thompion, resp., 4 C. B. 48. The 
freehold is in the tenants, and the 
customary mode of conveyance 
has always heen hy deed of grant 
or bargain and sale, without livery 



of seisin, lease for a year, or in- 
rolment Some of the judges, 
however, seemed to doubt the 
validity of such a custom. 

(0 1 Scriv. Cop. 384. 

(tt) 1 Watk. Cop. 285. 



OF ESTATES IN COPYHOLDS. 307 

logous to the estates which may be holden in freeholds. 

These estates of copyholders are only quasi freeholds ; 

but as nearly as the rights of the lord, and the custom 

of each manor will allow, such estates possess the same 

incidents as the freehold estates, of which we have 

already spoken. Thus there may be a copyhold estate Estate for life. 

for life; and some manors admit of no other estates, 

the lives being continually renewed as they drop. And 

in those manors in which estates of inheritance, as in 

fee simple and fee tail, are allowed, a grant to a man 

simply, without mentioning his heirs, will confer only 

a customary estate for his life (v). But as the customs 

of manors, having frequently originated in mere caprice, 

are very various, in some manors the words " to him 

and his," or " to him and his assigns," or " to him and 

his sequels in right," will create a customary estate in 

fee simple, although the word heirs may not be used (x). 

It will be remembered that, anciently, if a grant had Estate pur 
been made of freehold lands to B. simply, without men- 
tioning his heirs, during the life of A., and B. had died 
first, the first person who entered after the decease of 
B. might lawfully hold the lands during the residue of 
the life of A. (y). And this general occupancy was 
abolished by the Statute of Frauds. But copyhold 
lands were never subject to any such law {z). For the 
seisin or feudal possession of all such lands belongs, as 
we have seen (a), to the lord of the manor, subject to 
the customary rights of occupation belonging to his 
tenants. In the case of copyholds, therefore, the lord 
of the manor after the decease of B. would, until lately, 
have been entitled to hold the lands during the residue 
of A.'s life; and the Statute of Frauds had no applica- 

(©) Co. Cop. 8. 49,Tr. p. 114. (z) Doe d. Foster v. Scott, 4 

See ante, pp. 18, 125. Barn. & Cress. 706; 7 Dow. & 

(x) 1 Watk. Cop, 109. Ryl. 190. 

(y) Ante, p. 20. (a) Ante, p. 302. 

x2 
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tion to such a case (b). But now, by the recent act for 
the amendment of the laws with respect to wills (c), 
the testamentary power is extended to copyhold or 
customary estates pur autre xneiji), and the same pro- 
vision, as to the application of the estate by the exe- 
cutors or administrators of the grantee as is contained 
with reference to freeholds (e), is extended also to cus- 
tomary and copyhold estates (/). The grant of an es- 
tate pur autre vie, in copyholds, may, however, be ex- 
tended, by express words, to the heirs of the grantee(^). 
And in this event the heir will, in case of intestacy, be 
entitled to hold during the residue of the life of the 
cestui que vie, subject to the debts of his ancestor the 
grantee (A). 

Eitatetailin An estate tail in copyholds stands upon a peculiar 
copyboidi. footing, and has a history of its own, which we shall 

now endeavour to give(i). This estate, it will be re- 
membered, is an estate given to a man and the heirs of 
his body. With r^ard to freeholds, we have seen (k) 
that an estate given to a man and the heirs of his body 
was, like all other estates, at first inalienable ; so that 
no act which the tenant could do could bar his issue, or 
expectant heirs, of their inheritance. But, in an early 
period of our history, a right of alienation appears gra- 
dually to have grown up, empowering every freeholder 
to whose estate there was an expectant heir to disinherit 

(b) 1 Scriv. Cop. 63, 108; 1 (t) The attempt here made to 

"Watk. Cop. 302. explain this subject is grounded 

(r) Stat. 7 Will. IV. & 1 Vict. on the authorities and reasoning 

c. 26. of Mr. Seijt. Scriven. (1 Scriv. 

{d) Sect. 3. Cop. 67 et seq.) Mr. Watkins 

(e) Ante, p. 21. sets out with right principles, but 

(/) Sect. 6. seems strangely to stumble on 

(g) 1 Scriv. Cop. 64; 1 Watk. the wrong conclusion. (I Watk. 

Cop. 303. Cop. chap. 4.) 

(h) Stat. 7 Will. IV. & 1 Vict. (/c) Ante, p. 34 et seq. 

c. 26, s. 6. 
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such heir, by gift or sale of the lands. A man, to whom 
lands had been granted to hold to him and the heirs of 
his body, was accordingly enabled to alien the moment 
a child or expectant heir of his body was bom to him ; 
and this right of alienation at last extended to the pos- 
sibility of reverter belonging to the lord, as well as to 
the expectancy of the heir (Z ) ; till at length it was so 
well established as to require an act of parliament for 
its abolition. The statute JDe donis (m) accordingly re- The statute De 
strained all alienation by tenants of lands which had '" 
been granted to themselves and the heirs of their bodies; 
so that the lands might not fail to descend to their issue 
after their death, or to revert to the donors or their 
heirs if issue should fail. This statute was passed 
avowedly to restrain that right of alienation, of the prior 
existence of which the statute itself is the best proof. 
And this right, in respect of fee simple estates, was soon 
afterwards acknowledged and confirmed by the statute 
of Quia emptor es (n). But during all this period copy- Copyholders 
holders were in a very different state from the freemen, veJj^^different 
who were the objects of the above statutes (o). Copy- state from free- 
holders were most of them mere slaves, tilling the soil 
of their lord's demesne, and holding their little tene- 
ments at his will. The right of an ancestor to bind his 
heir ( j?), with which right, as we have seen {q), the 
power to alienate freeholds commenced, never belonged 
to a copyholder (r). And, till very recently, copyhold 
lands in fee simple descended to the customary heir, 
quite unaffected by any bond debts of his ancestor by 

(/) Ante, p. 40. donors, showing that freeholders 

(m) 13 £dw. I. c. 1 ; ante, p. only were intended. And in the 

41. statute of Quia emptores freemen 

(n) 18 Edw. I. c. I. are expressly mentioned. 

(o) In the preamble of the (p) Ante, p. 68. 

statute De donis, the tenants are {q) Ante, pp. 36 — 38. 

spoken of as/eoffees, and as able (r) Ey/ef v. Lane and Pen, 

by deed saidjeoffment to bar their Cro. Ellz. 380. 



310 



OF COPTHOIiDS. 



which the heir of his freehold estates might haye heen 
bound («)• It would be absurd, therefore, to suppose 
that the right of alienation of copyhold estates arose in 
connexion with the rights of freeholders. The two 
classes were then quite distinct. The one were poor 
and neglected, the other powerful and consequently pro- 
tected (0* The one held their tenements at the will of 
their lords ; the other alienated in spite of them. The 
one were subject to the whims and caprices of their 
individual masters; the other were governed only by the 
general laws and customs of the realm. 



An to manort 
where there is 
no custom to 
entail. 



Now, with regard to an estate given to a copyholder 
and the heirs of his body, the lords of different manors 
appear to have acted differently, — some of them per- 
mitting aUenation on issue being bom, and others for- 
bidding it altogether. And from this difference appears 
to have arisen the division of manors, in regard to estates 
tail, into two classes, namely, those in which there is no 
custom to entail, and those in which such a custom 
exists. In manors in which there is no custom to en- 
tail a gift of copyholds, to a man and the heirs of bis 
body, will give him an estate analogous to the fee simple 
conditional which a freeholder would have acquired 
under such a gift before the passing of the statute De 
donis (u). Before he has issue, he will not be able to 
alien; but after issue are bom to him, he may alienate at 



(f ) 4 Rep. 22 a. 

(t) The famous provision of 
Magna Charts, c. 29,— << Nullus 
liber homo capiatur vel imprisone- 
tur aut dissesiatur de aliquo lihero 
tenemento 8uo,&c., nisi per legale 
judicium parium suorum vel per 
legem terrae. Nulli vendemus, 
null! negabimus, aut difieremus 
rectum vel justiciam," — whatever 



classes of persons it may have 
been subsequently construed to 
include — plainly points to a dis- 
tinction then existing between 
free and not free. Why else 
should the word liber have been 
used at all ? 

(u) Ante, pp. 35, 41 ; Doe d. 
Blesard v. Simpsorif 4 New Cases, 
333 ; 3 Man. & Gran. 929. 
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his pleasure {v). In this case the right of alienation ap- Alienation was 
pears to be of a very ancient origin, having arisen from fo^gj"^^^ 
the liberality of the lord in permitting his tenants to 
stand on the same footing in this respect as freeholders 
then stood. 

But, as to those manors in which the alienation of When aliena- 
the estate in question was not allowed, the history ap- JjJo J^d! ^^^ 
pears somewhat different. The estate, being inalienable, 
descended, of course, from father to son, according to 
the customary line of descent. A perpetual entail was 
thus set up, and a custom to entail established in the A custom to 
manor. But in process of time the original strictness of ^bUshei ^' 
the lord defeated his own end. For, the evils of such 
an entail, which had been felt as to freeholds, after the 
passing of the statute De donis (x), became felt also as 
to copyholds (y). And, as the copyholder advanced in 
importance, different devices were resorted to for the 
purpose of effecting a bar to the entail; and, in different 
manors, different means were held sufficient for this 
purpose. In some, a customary recovery was suffered. Customary re- 
in analogy to the common recovery, by which an entail ^°^®^" 
of freeholds had been cut oS{z), In others, the same 
effect was produced by a preconcerted forfeiture of the Forfeiture and 
lands by the tenant, followed by a re-grant from the lord '^'fi^*"** 
of an estate in fee simple. And in others a conveyance, 
by surrender, the ordinary means, became sufficient for 
the purpose ; and the presumption was, that a surrender 
would bar the estate tail until a contrary custom was 
shown (a). Thus it happened that in all manors, in 
which there existed a custom to entail, a right grew up, 
empowering the tenant in tail, by some means or other, 
at once to alienate the lands. He thus ultimately be- 

(t?) Doe d. Spencer v. Clark, 5 (z) Ante, p. 44. 

Barn. & Aid. 458. (a) Goold v. White, 1 Kay, 

(x) Ante, p. 41. 683. 
(j) 1 Scriv. Cop. 70. 
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came placed in a better positicm than the tenant to him 
and the heirs of his body in a mamv where alienation 
was originally permitted. For, such a tenant can now 
cmly aUenate after he has had issue. Bot a tenant in 
tail, where the custom to entail exists, need not wait for 
any issue, but may at once destroy the fetters by which 
his estate has been attempted to be bound. 

The beneficial enactment before referred to (ft), by 
which fines and common recoyeries of fireeholds were 
abolished, also contains provisions applicable to entails 
of copyholds. Instead of the cumbrous machinery of 
a customary recovery, or a forfeiture and re-grant, it 
substitutes, in every case, a simple conveyance by sur- 
Entails now render (c), the ordinary means for conveying a cus- 
render. ^ '^' tomary estate in fee simple. When the estate tail is in 

remainder, the necessary consent of the protector (cf) 
may be given, either by deed, to be entered on the court 
rolls of the manor (^), or by the concurrence of the pro- 
tector in the surrender, in which case the memorandum 
or entry of the surrender must expressly state that such 
consent has been given (f). 

Estate in fee The same free and ample power of alienation, which 
aimpe. belongs to an estate in fee simple in freehold lands, 

appertains also to the like estate in copyholds. The 
liberty of alienation inter vivos appears, as to copyholds, 
to have had little if any precedence, in point of time, 
over the liberty of alienation by will. Both were, no 
doubt, at first an indulgence, which subsequently ripened 
into a right. And these rights of voluntary alienation 
long outstripped the liability to involuntary alienation 
Debtf. for the payment of the debts of the tenants ; for, till the 

{h) Stat. 3 & 4 Will. IV. c. 74 j (d) See ante, p. 51. 

ante, p. 46. (e) Sect. 51. 

(f) Sect. 50. (/) Sect. 52. 
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year 1833, copyhold lands of deceased debtors were 
under no liability to their creditors, even where the 
heirs of the debtor were expressly bound (g). And the 
crown had no further privilege than any other creditor. Crown debts. 
But now all estates in fee simple, whether freehold, 
customary or copyhold, are rendered liable to the pay- 
ment of all the just debts of the deceased tenant (A). 
Creditors who had obtained judgments against their Judgment 
debtors were also, till very recently, unable to take any ® ^ 
part of the copyhold lands of their debtors under the 
writ of eleffit (i). But the recent act, by which the 
remedies of judgment creditors have been extended (A), 
enables the sheriff, under the writ of elegity to deliver 
execution of copyhold or customary, as well as of free- 
hold lands ; and purchasers of copyholds are, accord- 
ingly, now bound by all judgments which have been 
entered up against their vendors. But if any purchaser 
should have had no notice of any judgment, it would 
seem that he is protected by the clause in a subsequent 
act(Z), which provides, that, as to purchasers without 
notice, no judgment shall bind any lands, otherwise than 
it would have bound such purchasers under the old 
law. 

Copyholds are equally liable, with freeholds, to invo- Bankruptcy 

, , T X* xi. i_ 1 X • 1 « and insolvency. 

luntary alienation on the bankruptcy or insolvency of 
the tenant. In bankruptcy, the copyhold estate is dis- 
posed of by the Court of Bankruptcy by deed indented 
and enrolled on the court rolls of the manor; and by 
the same deed some person is authorized, on behalf of 
the court, to suiTcnder the same, for the purpose of any 

(g) 4 Rep. 22 a; I Watk. (k) Stat. 1 & 2 Vict. c. 110, 

Copyholds, 140. s. 11. 

(A) Stat. 3 & 4 Will. IV. c. 104. (/) Stat. 2 & 3 Vict. c. 1 1, s. 5 ; 

(i) See ante, p. 71 ; 1 Scriv. ante, pp. 74, 75. 
Copyholds, 60, 
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purchaser being admitted thereto (m). In insolvency, a 
power of disposition is rested in the general assignee 
of the creditors (n). By the exercise of these powers 
the fine, which would hare been payable to the lord 
had the assignees been admitted tenants on the rolls, is 
effectually avoided. But the purchaser of course pays 
a fine on his admittance. 



Descent of an The descent of an estate in fee simple in copyholds 
estate in fee jg crovemed by the custom of descent which may happen 

simple in copy- ° . "^ 

holds. to prevail in the manor ; but, subject to any such cus- 

tom, the provisions contained in the recent act for the 
amendment of the law of inheritance (o) apply to copy- 
hold as well as freehold hereditaments, whatever be the 
customary course of their descent. As, in the case of 
fi'eeholds, the lands of a person dying intestate descend 
at once to his heir(j9), so the heir of a copyholder 
becomes, immediately on the decease of his ancestor, 
tenant of the lands, and may exercise any act of owner- 
ship before the ceremony of his admittance has taken 
place (9). But as between himself and the lord, he is 
not completely a tenant till he has been admitted. 



Tenure. 

Fealty. 

Suit of Court. 

Escheat 



The tenure of an estate in fee simple in copyholds 
involves, like the tenure of freeholds, an oath of fealty 
from the tenant (r), together with suit to the customary 
court of the manor. Escheat to the lord on failure of 
heirs, or on corruption of blood by attainder (s), is also 



(m) Stat. 12 & 13 Vict c. 106, 
88. 209) 210. And as to estates 
tail of bankrupt copyholders, see 
Stat. 3 & 4 Will. IV. c. 74, ss. 
55—66; 12 & 13 Vict c. 106, 
8. 208. 

(n) Stat 1 & 2 Vict c. 110, 
s. 47. See, however, stats. 5 & 6 
Vict c. 116; 7 & 8 Vict c. 96. 

(o) Stat 3 & 4 Will.l V. c. 106. 



(p) Ante, p. 80. 

(9) 1 Scriv. Cop. 357; Righi 
d. Taj/lor V. Banks, 3 Bar. &^ Ad. 
664 ; King v. Turner, 1 My. & 
K. 456 ; Doe d. Perry v. Wilson, 
5 Ad. 8c £11. 321. 

(r) 2 Scriv. Cop. 732. 

(s) See ante, pp. 108 et seq.; 
Rex V. Willes, 3 B. & Aid. 511. 
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an incident of copyhold tenure ; but the lord of a copy* 
holder has the advantage over the lord of a freeholder 
in this respect, that, whilst freehold lands in fee simple 
are forfeited to the crovm by the treason of the tenant, 
the copyholds of a traitor escheat to the lord of the 
manor of which they are held (0- Rents («) also of Rent, 
small amount are not unfrequent incidents of the tenure 
of copyhold estates. And reliefs (x) may, by special Relief, 
custom, be payable by the heir (y). The other incidents 
of copyhold tenure depend on the arbitrary customs of 
each particular manor; for this tenure, as we have 
seen {z\ escaped the destruction in which the tenures of 
all freehold lands (except free and common socs^e, and 
frankalmoign) were involved by the act of 12 Car. II. 
c. 24. 

A curious incident to be met with in the tenure of 
some copyhold estates is the right of the lord, on the 
death of a tenant, to seize the tenant's best beast, or 
other chattel, under the name of a heriot (a). Heriots Heriots. 
appear to have been introduced into England by the 
Danes. The heriot of a military tenant vras his arms 
and habiliments of war, which belonged to the lord, for 
the purpose of equipping his successor. And, in analogy 
to this feudal custom, the lords of manors usually ex- 
pected that the best beast or other chattel of each tenant, 
whether he were a freeman or a villein, should on his 
decease be left to them (6). This legacy to the lord 
was usually the first bequest in the tenant's will (c) ; 
and, when the tenant died intestate, the heriot of the 
lord was to be taken in the first place out of his 

(0 Lord CornwaUis*9 case, 2 (z) Ante, p. 105. 

Ventr. 38 ; 1 Watk. Cop. 340; 1 (a) 1 Scriv. Cop. 437 et aeq. 

Scriv. Cop. 522. (6) Bract. 86 a; 2 Black. Com. 

(t<) Ante, p. 106. 423, 424. 

{x) Ante, pp. 102, 104, 106. (c) Bract 60 a; Fleta, lib. 2, 

(^) 1 Scriv. Cop. 436. cap. 57. 
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effects (d), unless indeed, as not unfrequently happened, 
the lord seized upon the whole of the goods (c). To the 
goods of the villein he was indeed entitled, the villein 
himself being his lord's property. And from the dif- 
ference between the two classes of freeman and villein 
has perhaps arisen the circumstance, that, whilst heriots 
from freeholders seldom occur (/), heriots from copy- 
holders remain to this day, in many manors, a badge of 
the ancient servility of the tenure. But the right of 
the lord is now confined to such a chattel as the custom 
of the manor, grown into a law, will enable him to 
take {g). The kind of chattel which may be taken for 
a heriot varies in different manors. And in some cases 
the heriot consists merely of a money payment. 



Joint tenancy 
and in common. 



All kinds of estates in copyholds, as well as in free- 
holds, may be held in joint tenancy or in common; and 
an illustration of the unity of a joint tenancy occurs in 
the fact, that the admission, on the court rolls of a manor, 
of one joint tenant, is the admission of all his com- 
panions ; and on the decease of any of them the sur- 
vivors or survivor, as they take no new estate, require 
no new admittance (A). The jurisdiction of the Court 
of Chancery in enforcing partitions between joint tenants 
and tenants in common did not formerly extend to 
copyhold lands (i). But by a recent enactment (J) this 



((/) Bract. 60 b; Fleta, lib. 2, 
cap. 57. 

(e) See Articuli obsertanda per 
provisionem episcoporum Anglia^ 
8. 25, Matth. Paris, 951 ; Addi^ 
tamentay p. 201 (Wats's ed. Lend. 
1640). 

Lf) By the custom of the ma- 
nor of South Tawton, otherwise 
Itton, in the county of Devon, 
heriots are still due from the free- 
holders of the manor ; Damerell 



V. Protheroe, 10 Q. B. 20; and 
in Sussex and some parts of Sur- 
rey heriots from freeholders are 
not un frequent. 

(g) 2 Watk. Cop. 129. 

(A) 1 Watk. Cop. 272, 277. 

(i) Jopey. Morthead, 6 Beav. 
213. 

( j) Stat. 4 & 5 Vict. c. 35, s. 
85. See also stat. 13 & 14 Vict, 
c. 60, s. 30. 
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jurisdiction has been extended to the partition of copy- 
holds as well as freeholds. 

The rights of lords of manors to fines and heriots, Act for com- 
rents, reliefs and customary services, together with the certain mano- 
lord's interests in the timber growing on copyhold lands, "*^ rights, 
have been found productive of considerable inconvenience 
to copyhold tenants, without any sufficient corresponding 
advantage to the lords. An act of parliament {k) was 
accordingly passed a few years ago, by which the com- 
mutation of these rights and interests, together with the 
lord's rights in mines and minerals, if expressly agreed 
on, has been greatly facilitated. The machinery of the 
act is, in many respects, similar to that by which the 
commutation of tithes was effected. The rights and in- 
terests of the lord are changed, by the commutation, into 
a rent charge varying or not, as may be agreed on, with 
the price of com, together with a small fixed fine on 
death or alienation, in no case exceeding the sum of five 
shillings (Z). By the same act facilities were also af- 
forded for the enfmnchisement of copyhold lands, or the Enfranchise- 
conveyance of the freehold of such lands from the lord 
to the tenant, whereby the copyhold tenure, with all its 
incidents, is for ever destroyed. The enfranchisement 
of copyholds was authorized to be made, either in con- 
sideration of money to be paid to the lord, or of an 
annual rent charge varying with the price of corn, 
issuing out of the lands enfranchised, or in consideration 
of the conveyance of other lands (wi). Provision was 
also made for charging the money, paid for enfranchise- 

{k) Stat. 4 & 5 Vict. c. 35 ; by stat. 21 & 22 Vict. c. 53. 
amended by stat. 6 & 7 Vict. (/) Stats. 4 & 5 Vict. c. 35, 

c. 23, further amended and ex- s. 14; 15 & 16 Vict. c. 51, s. 41. 
plained by stat. 7 & 8 Vict. c. 55, (m) Stats. 4 & 5 Vict. c. 35, 

continued by stat. 14 & 15 Vict. ss. 56, 59, 73, 74, 75; 6 & 7 

c. 53, extended by stat. 15 & 16 Vict. c. 23 ; 7 & 8 Vict. c. 55, 

Vict. c. 51, amended by stat. 21 s. 5. 
& 22 Vict. c. 94, and continued 
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meat, on the lands enfranchised, by way of mortgage (n). 
The principal object of these enactments was to provide 
for the case of the lands being in settlement, or vested 
in parties not otherwise capable of at once entering into 
a complete arrangement ; but no provision was made for 
The Copyhold compulsory enfranchisement. Recently, however, acts 
1858. *° have been passed to make the enfitmchisement of copy- 
holds compulsory at the instance either of the tenant or 
of the lord (o). If the enfranchisement be made at the 
instance of the tenant, the compensation is to be a gross 
sum of money, to be paid at the time of the completion 
of the enfranchisement, or to be charged on the land by 
way of mortgage ; and where the enfranchisement is 
effected at the instance of the lord, the compensation is 
to be an annual rent charge, to be issuing out of the 
lands enfranchised ; subject to the right of the parties, 
with the sanction of the commissioners appointed under 
the act, to agree that the compensation shall be either 
a gross sum or a yearly rent charge, or a conveyance 
of land to be settled to the same uses as the manor 
is settled (p). It is also provided that in any enfran- 
chisement to be hereafter effected under the before-men- 
tioned act, it shall not be imperative to make the enfran- 
chisement rent charge variable with the prices of grain ; 
but the same may, at the option of the parties or at the 
discretion of the commissioners, as the case may require, 
be fixed in money or be made variable as aforesaid (q). 
Enfranchisements under these acts are irrespective of 
the validity of the lord's title (r). By the Copyhold 
Act, 1868, an award of enfranchisement, confirmed by 

(n) Stats. 4 & 6 Vict c. 35, s. 7 ; 21 & 22 Vict. c. 94, s. 21. 
n. 70, 71, 72; 7& 8 Vict. c. 55, (q) Stat. 15 & 16 Vict c. 51, 

8. 4. 8. 41. See also stet 21 & 22 

(o) Stot 15 k 16 Vict c. 51, Vict c. 94, 8. 11. 
amended by atat 21 & 22 Vict (r) Kerr v. Pawtotif RoUs^ 4 

c. 94. Jur., N. S. 425. 

(p) Stat 15 & 16 Vict c. 51, 
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the Commissioners^ has been substituted for the deed 
of enfranchisement required by the act of 1852 («). 
The acts also provide for the extinguishment of heriots 
due by custom from tenants of freeholds and cus- 
tomary freeholds (0* But no enfranchisement under 
these acts is to affect the estate or rights of any lord or 
tenant in any mines or minerals within or under the 
lands enfranchised or any other lands (u). And nothing 
therein contained is to interfere with any enfranchise- 
ment which may be made irrespective of the acts, where 
the parties competent to do so shall agree on such en- 
franchisement {x). Where all parties are sui juris and 
agree to an enfranchisement, it may at any time be made 
by a simple conveyance of the fee simple from the lord 
to his tenant ( y), 

($) Stat. 21 & 22 Vict. c. 94, s. 48. See also stat. 21 & 22 

8. 10. Vict. c. 94, 8. 14. 

(0 Stat. 21 & 22 Vict. c. 94, {x) Stot. 15 & 16 Vict. c. 51, 

8. 7, repealing stat. 15 & 16 Vict. 8. 55. 
c. 51, 8. 27. (y) 1 Watk. Cop. 362 ; 1 

(u) Stat. 15 & 16 Vict. c. 51, Scriv. Cop. 653. 
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CHAPTER 11. 



OF THE ALIENATION OF COPYHOLDS. 



Customary 
Court. 



Homage. 



Courts may 
now be h olden 
without the 
presence of any 
copyholder. 



The mode in which the alienation of copyholds is at 
present effected, so far at least as relates to transactions 
inter vivos, still retains much of the simplicity, as well as 
the inconvenience, of the original method in which the 
alienation of these lands was first allowed to take place. 
The copyholder surrenders the lands into the hands of 
his lord, who thereupon admits the alienee. For the 
purpose of effecting these admissions, and of informing 
the lord of the different events happening within his 
manor, as well as for settling disputes, it was formerly 
necessary that his Customary Court, to which all the 
copyholders were suitors, should from time to time be 
held. At this Court, the copyholders present were called 
the homage, on account of the ceremony of homage which 
they were all anciently bound to perform to their lord (a). 
In order to form a Court, it was formerly necessary that 
two copyholders at least should be present (b). But, in 
modem times, the holding of Courts having degenerated 
into little more than an inconvenient formality, it has 
been provided by a recent act, that Customary Courts 
may be holden without the presence of any copyholder ; 
but no proclamation made at any such courts is to affect 
the title or interest of any person not present, unless 
notice thereof shall be duly served on him within one 
month (c) ; and it is also provided, that where, by the 
custom of any manor, the lord is authorized, with the 
consent of the homage, to grant any common or waste 



(a) Ante, p. 102. 

(6) 1 Scriv. Cop. 289. 



(c) Stat. 4 & 6 Vict. c. 35, 
s. 86. 
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lands of the manor, the Court must be duly summoned 
and holden as before the act(«?). No Court can law- 
fully be held out of the manor ; but by immemorial cus- 
tom, Courts for several manors may be held together 
within one of them (e). In order that the transactions 
at the customary Court may be preserved, a book is 
provided, in which a correct account of all the proceed- 
ings is entered by a person duly authorized. This book. Court rolls. 
or a series of them, forms the court rolls of the manor. 
The person who makes the entries is the steward ; and Steward. 
the court rolls are kept by him, but subject to the right 
of the tenants to inspect them(/). This officer also 
usually presides at the Court of the manor. 

Before adverting to alienation by surrender and ad- Grants, 
mittance, it will be proper to mention, that, whenever 
any lands, which have been demisable time out of mind 
by copy of court roll, fall into the lands of the lord, ne 
is at liberty to grant them to be held by copy at his will, 
according to the custom of the manor, under the usual 
services (g). These grants may be made by the lord for 
the time being, whatever be the extent of his interest (A), 
so only that it be lawful : for instance, by a tenant for a 
terra of life or years. But if the lord, instead of grant- 
ing the lands by copy, should once make any convey- 
ance of them at the common law, though it were only a 
lease for years, his power to grant by copy would for 
ever be destroyed (i). The steward, or his deputy, if 
duly authorized so to do, may also make grants, as well 
as the lord, whose servant he is(^*). It was formerly 
doubtful whether the steward or his deputy could make 
grants of copyholds when out of the manor (k). But 

(d) Sect. 91. (h) Doe d. Rayer v. Strick^ 

(<?) 1 Scriv. Cop. 6. land, 2 Q. B 792. 

(/) Ibid. 587, 588. (i) 1 Watk. Cop. 37. 

(g) 1 Watk. Cop. 23 ; 1 Scriv. ( /) Ibid. 29. 

Cop. 111. (k) Ibid. 30. 

R.p. y 
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by a recent act (/), to which we have before had occasion 
to refer, it is provided that the lord of any manor, or the 
steward, or deputy steward, may grant at any time, aod 
at any place, either within or out of the manor, any hints 
parcel of the manor, to be held by copy of court loD, or 
according to the custom of the manor, which such loid 
shall for the time being be authorized and empowered 
to grant out to be held as aforesaid ; so that such lands 
be granted for such estate, and to such person only, as 
the lord, steward, or deputy, shall be authorized or em- 
powered to grant the same. 

When a copyholder is desirous of disposing*of his 
lands, the usual method of alienation is by a surrender 
of the lands into the hands of the lord (usually through 
the medium of his steward), to the use of the alienee 
and his heirs, or for any other customary estate which 
ifmay be wished to bestow. This surrender generaUy 
takes place by the symbolical delivery of a rod, by the 
tenant to the stew€tfd. It may be made either in or out 
of Court. If made in Court, it is of course entered on 
the court rolls, together with the other proceedings; and 
a copy of so much of the roll as relates to such sur- 
render is made by the steward, signed by him, and 
stamped like a purchase deed ; it is then given to the 
purchaser as a muniment of his title (m). If the sur- 
render should be made out of Court, a memorandum of 
the transaction, signed by the parties and the steward, 
IS made, in writing, and duly stamped as before («). In 



(/) Stat. 4 & 5 Vict. c. 35. 
■.87. ' 

(w) A form of such a copy of 
court roll will be found in Ap- 
pendix (P). 

(n) By Btatii. 55 Geo, III. c 

184, and 13 & 14 Vict. c. 97. the 
stamp duty on the memorandum 
of a surrender if made out of 
court, or on the copy of court roll 



if made in court, is the same as 
on the sale or mortgage of a free- 
hold estate ; but if not made on 
a sale or mortgage, the duty is 
II, where the clear yearly value 
exceeds that sum. and 5s. when 
it does not, with a further pro- 
gressive duty of 10#. in the one 
case, and 5#. in the other. 
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order to give effect to a surrender made out of Court, 
it was formerly necessary that due mention, or present- 
menty of the transaction, should be made by the suitors 
or homage assembled at the next, or, by special cus- 
tom, at some other subsequent Court (o). And in this 
manner an entry of the surrender appeared on the court 
rolls, the steward entering the presentment as part of 
the business of the Court. But by the recent act, it is now imneceg- 
now provided that surrenders, copies of which may be ^^^^' 
delivered to the lord, his steward, or deputy steward, 
shall be forthwith entered on the court rolls; which 
entry is to be deemed to be an entry made in pursuance 
of a presentment by the homage ( p). So that in this 
case, the ceremony of presentment is now dispensed 
with. When the surrender has been made, the surren- 
deror still continues tenant to the lord, until the admit- 
tance of the surrenderee. The surrenderee acquires by Nature of sur- 
the surrender merely an inchoate right, to be perfected Jfg]ft^"ntfi ^a. 
by admittance (q). This right was formerly inalienable mittance. 
at law, even by will, until rendered devisable by the 
new statute for the amendment of the laws with respect 
to wills (r) ; but, like a possibility in the case of free- 
holds, it may always be released, by deed, to the tenant 
of the lands {s). 

A surrender of copyholds may be made by a man to Surrender to 
the use of his wife, for such a surrender is not a direct ^^® "'® ^^ * 
conveyance, but operates only through the instrument- 
ality of the lord (t). And a valid surrender may at any surrender of 
time be made of the lands of a married woman, by her ^""^* **^ '**® 

(o) 1 Walk. Cop. 79 , 1 Scriv. Ad. & E. 195. 
Cop. 277. (r) 7 Will. IV. & 1 Vict. c. 

(p) Stat. 4 & 5 Vict. c. 35, 26, s. 3. 
8. 89. (i) Kite and Queinton*t cage, 4 

{g) Doe d. Tojkld v. Tujield, Rep. 25 a ; Co. Litt. 60 a. 
11 East, 246; Res y. Dame Jane (t) Co. Cop. a. 35; Tract?, 

Si. John Mildmay, 5 B. & Ad. p. 79. 
254 ; Doe d. Winder v. Lawet, 7 

y2 
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Admittance. 



husband and herself: she being on such surrender sepa- 
rately examined, as to her free consent, by the steward 
or his deputy (u). 

When the surrender has been made, the surrenderee 
has, at any time, a right to procure admittance to the 
lands surrendered to his use ; and, on such admittance, 
he becomes at once tenant to the lord, and is bound to 
pay him the customary fine. This admittance is usually 
taken immediately (r) ; but, if obtained at any future 
time, it will relate back to the surrender; so that, if the 
surrenderor should, subsequently to the surrender, have 
surrendered to any other person, the admittance of the 
former surrenderee, even though it should be subsequent 
to the admittance of the latter, will completely displace 
his estate (w). Formerly a steward was unable to admit 
J^Yom^f the tenants out of a manor (ar) ; but, by the recent act, the 
manor. lord, his steward, or deputy, may admit at any time, and 

at any place, either within or out of the manor, and 
without holding a Court; and the admission is ren- 
dered valid without any presentment of the surrenderor, 
in pursuance of which admission which may have been 
granted ( y). 



Admittance 
may now be 



Alienation by 
will. 



The alienation of copyholds by will was formerly 
effected in a similar manner to alienation inter vivos. It 
was necessary that the tenant who wished to devise his 



(«) 1 Watk. Cop. 63. 

(t>) See Appendix (F). 

(u?) 1 Walk. Cop. 103. 

(j:) Doe d. Leach v. Whittaker, 
5 B. & Ad. 409, 435. 

(i^) Stat. 4 & 5 Vict. c. 35, as. 
88, 90. By stat. 13 & 14 Vict, 
c. 97, the stamp duty • on the 
memorandum of admittance, if 
made out of court, or on the copy 
of court roll of the admittance if 
made in court, is now reduced to 



half-a-crown on a sale or mort- 
gage, with half-a-crown progres- 
sive duty ; but in other cases the 
old duty charged by the stat. 55 
Geo. III. c. 184, is still payable, 
namely 1/., when the clear yearly 
value exceeds that sum, and 5s. 
when it does not, though the pro- 
gressive duty is now reduced to 
lOf. in the one case, and 5$, in 
the other. 
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estate should first make a surrender of it to the use of 
his will. His will then formed part of the surrender, 
and no particular form of execution or attestation was 
necessary. The devisee, on the decease of his testator, 
was, until admittance, in the same position as a surren- 
deree (ar). By a statute of Geo. III. (a), a devise of 
copyholds, without any surrender to the use of the will, 
was rendered as valid as if a surrender had been 
made(i). The recent act for the amendment of the 
laws with respect to wills requires that wills of copy- 
hold lands should be executed and attested in the same 
maimer as wills of freeholds (c). But a surrender to the 
use of the will is still unnecessary ; and a surrenderee, 
or devisee, who has not been admitted, is now em- 
powered to devise his interest (rf). Formerly, the devisee 
under a will was accustomed, at the next Customary 
Court held after the decease of his testator, to bring the 
will into Court ; and a presentment was then made of Presentment of 
the decease of the testator, and of so much of his will ^ 
as related to the devise. Afl«r this presentment the de- 
visee was admitted, according to the tenor of the will. 
But under the recent act for the improvement of copy- 
hold tenure, the mere delivery to the lord, or his steward, 
or deputy steward, of a copy of the will, is sufficient to now unncces- 
authorize its entry on the court rolls, without the ne- **'^' 
cessity of any presentment : and the lord, or his steward, 
or deputy steward, may admit the devisee at once, with- 
out holding any Court for the purpose (e). 

Sometimes, on the decease of a tenant, no person jf ^^ person 
came in to be admitted as his heir or devisee. In this *^^*^" admit- 

tance, the lord 
{z) Wainewright v. Elwelly 1 (r) Stat. 7 Will. IV. & 1 Vict, may seize 

Mad. 627 ; Phillips v. PhiUips, c. 26, ss. 2, 3, 4, 5, 9 ; see ante, ?'««»"?««^* 
1 My. & K. 649, 664. p. 175. 

(a) 55 Geo. III. c. 192, 12th {d) Sect. 3. 

July. 1815. (e) Stat. 4 & 5 Vict. c. 35, ss. 

(b) Doe d.Nethercote V.Bar lie, 88,89,90. 
5 B. & Aid. 492. 
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case the lord, after making due proclamation at three 

consecutive Courts of the manor for any person having 

right to the premises to claim the same and be admitted 

thereto^ is entitled to seize the lands into his own hands 

guotisque as it is called^ that is, until some person claims 

admittance (/); and by the special custom of some 

manors, he is entitled to seize the lands absolutely. 

Provision in But as this right of the lord might be very prejudicial 

fantR, married to infants, married women, and lunatics or idiots entitled 

women, luiia- ^^ admittance to any copyhold lands, in consequence of 

tie. and idiots. . . • i • • v. i, A 

their inability to appear, special provision has been made 
by act of parliament in their behalf (^). Such persons 
are accordingly authorized to appear, either in person, 
or by their guardian, attorney or committee, as the case 
may be (A) ; and in default of such appearance, the lord 
or his steward is empowered to appoint any fit person to 
be attorney for that purpose only, and by such attorney 
to admit every such infant, married woman, lunatic or 
idiot, and to impose the proper fine(i). If the fine be 
not paid, the lord may enter and receive the rents till 
it be satisfied out of them (A); and if the guardian of 
any infant, the husband of any married woman, or the 
committee of any lunatic or idiot, should pay the fine, 
he will be entitled to a like privilege (/)• But no abso- 
lute forfeiture of the lands is to be incurred by the 
neglect or refiisal of any infant, married woman, lunatic 
or idiot to come in and be admitted, or for their omis- 
sion, denial or refusal to pay the fine imposed on their 
admittance (m). 

(/) 1 Walk. Cop. 234; 1 (i) Stats. 11 Geo. IV. & 1 

Scriv. Cop. 355; Due d. Bover Will. IV. c. 65, s. 5; 16 & 17 

V. T/ue/mn, 1 Barn. & Adol. Vict. c. 70, ss. 108, 109. 

736. (k) Stats. 11 Geo. IV. & 1 

{g) Stats. 11 Geo. IV. & 1 Will. I V. c. 65, ss. 6, 7 ; 16&17 

Will. IV. c. 65; and 16 & 17 Vict. c. 70, s. 110. 

Vict. c. 70, s. 108 et seq. (/) Stats. 11 Geo. IV. & 1 

(A J Stats. 11 Geo. IV. & 1 Will. IV. c. 65, s. 8; 16 & 17 

Will. IV. c. 65, 88. 3,4; 16&'17 Vict. c. 70, s. 1 1 1 . 

Vict. c. 70, 8. 108. (///) StaU. 11 Geo. IV. & 
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Although mention has been made of surrenders to the Statute of Uses 
use of the surrenderee, it must not therefore be supposed to copyholds/ 
that the Statute of Uses (n) has any appUcation to copy- 
hold lands. This statute relates exclusively to freeholds. 
The seisin or feudal possession of all copyhold land ever 
remains, as we have seen (o), vested in the lord of the 
manor. Notwithstanding that custom has given to the 
copyholder the enjoyment of the lands, they still remain 
in contemplation of law, the lord's freehold. The copy- 
holder cannot, therefore, simply by means of a surrender 
to his use from a former copyholder, be deemed in the 
words of the Statute of Uses, in lawful seisin for such 
estate as he has in the use ; for the estate of the surren- 
deror is customary only, and the estate of the surrenderee 
cannot, consequently, be greater. Custom, however, 
has now rendered the title of the copyholder quite inde- 
pendent of that of his lord. When a surrender of 
copyholds is made into the hands of the lord, to the vse 
of any person, the lord is now merely an instrument for 
carrying the intended alienation into eifect; and the 
title of the lord, so that he be lord de facto, is quite im- 
material to the validity either of the surrender or of the 
subsequent admittance of the surrenderee (p). But if Trusts, 
a surrender should be made by one person to the use of 
another, upon trust for a third, the Court of Chancery 
would exercise the same jurisdiction over the surren- 
deree, in compelling him to perform the trust, as it would 
in the case of freeholds vested in a trustee. And when Settlements, 
copyhold lands form the subject of settlement, the usual 
plan is to surrender them to the use of trustees, as joint 
tenants of a customary estate in fee simple, upon such 
trusts as will effect, in equity, the settlement intended. 

Will. IV. c. 65, s. 9; 16 & 17 469,510. 

Vict. c. 70, s. 112. See Doe d. (») Stat. 27 Hen. VIH. c. 10; 

Ttpininfg v. Muscott, 12 Mee. & ante, p. 136. 

Wcls. 832, 842 ; Dimes v. Grand (o) Ante, p. 302. 

Junction Canal Company ^ 9Q. B. ip) 1 Walk. Cop. 74. 
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Separate use. 



Equitable 
estate tail may 
be barred by 
deed. 



The trustees thus become the legal copyhold tenants of 
the lord, and account for the rents and profits to the 
persons beneficially entitled. The equitable estates which 
are thus created are of a similar nature to the equitable 
estates in freeholds, of which we have already spoken (y) ; 
and a trust for the separate use of a married woman 
may be created as well out of copyhold as out of fi*ee- 
hold lands (r). An equitable estate tail in copyholds 
may be barred by deed, in the same manner in every 
respect as if the lands had been of fi-eehold tenure («). 
But the deed, instead of being inroUed in the Court of 
Chancery (0, must be entered on the court rolls of the 
manor (w). And if there be a protector, and he consent 
to the disposition by a distinct deed, such deed must be 
executed by him either on^ or any time before, the day 
on which the deed barring the entail is executed ; and 
the deed of consent must also be entered on the court 
rolls (a:). 



Equitable 
estate cannot 
be surrendered. 



Exceptions. 



Tenant of 
equitable estate 
tail may bar 
entail by sur- 
render. 



As the owner of an equitable estate has, fi'om the 
nature of his estate, no legal right to the lands, he is not 
himself a copyholder. He is not a tenant to the lord : 
this position is filled by his trustee. The trustee, there- 
fore, is admitted, and may surrender ; but the cestui que 
trust cannot adopt these means of disposing of his equi- 
table interest (y). To this general rule, however, there 
have been admitted, for convenience sake, two excep- 
tions. The first is that of a tenant in tail whose estate 
is merely equitable : by the act for the abolition of fines 
and recoveries {z\ the tenant of a merely equitable estate 
tail is empowered to bar the entail, either by deed in the 
manner above described, or by surrender in the same 



(q) Ante, p. 140 et seq. 
(r) See ante, pp. 190, 191. 
(«) See ante, pp. 46, 49 et seq. 
(0 Stat. 3 &4 Will. IV. c. 74, 
■.54. 



(tt) Sect 53. 
(x) Ibid. 

iy) 1 Scriv. Cop. 262. 
(<) Stat.3&4WiU. IV. c. 74, 
8.50. 
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manner as if his estate were legal (a). The second ex- 
ception relates to married women, it being provided by 
the same act (i) that, whenever a husband and wife shall Husband and 
surrender any copyhold lands in which she alone, or she wife may aur- 

■^ * •' • 1 1 render wife a 

and her husband in her right, may have any equitable equitable 
estate or interest, the wife shall be separately examined in ^^^' 
the same manner as she would have been, had her estate 
or interest been at law instead of in equity merely (c) ; 
and every such surrender, when such examination shall 
be taken, shall be binding on the married woman and all 
persons claiming under her ; and all surrenders previously 
made of lands similarly circumstanced, where the wife 
shall have been separately examined by the person taking 
the surrender, are thereby declared to be good and valid. 
But these methods of conveyance, though tolerated by 
the law, are not in accordance with principle; for an 
equitable estate is, strictly speaking, an estate in the 
contemplation of equity only, and has no existence any- 
where else. As, therefore, an equitable estate tail in 
copyholds may properly be barred by a deed entered on 
the court rolls of the manor, so an equitable estate or 
interest in copyholds belonging to a married woman is 
more properly conveyed by a deed, executed with her 
husband's concurrence, and ojcknowledged by her in the 
same manner as if the lands were freehold (cf). And the 
act for the abolition of fines and cecoveries, by which this 
mode of conveyance is authorized, does not require that 
such a deed should be entered on the court rolls. 

Copyhold estates admit of remainders analogous to Remainders, 
those which may be created in estates of freehold (e). 
And when a surrender or devise is made to the use of 
any person for life, with remainders over, the admission 
of the tenant for life is the admission of all persons 

(a) See ante, p. 312. (d) Stat. 3 & 4 Will. IV. c. 

(6) Sect. 90. 74, a. 77. See ante, p. 197. 

(r) See ante, p. 323. (e) See ante, pp. 214, 226. 



330 OF COPYHOLDS. 

having estates in remainder, unless there be in the manor 

a special custom to the contrary (/). A vested estate in 

remainder is capable of alienation by the usual mode of 

Contingent re- surrender and admittance. Contingent remainders of 

copyholds have always had this advantage, that they 
have never been liable to destruction by the sudden 
determination of the particular estate on which they 
depend. The freehold, vested in the lord, is said to be 
the means of preserving such remainders, until the time 
when the particular estate would regularly have ex- 
pired ig). In this respect they resemble contingent 
remainders of equitable or trust estates of freeholds, 
as to which we have seen, that the legal seisin, vested 
in the trustees, preserves the remainders from destruc- 
tion (A) ; but if the contingent remainder be not ready 
to come into possession the moment the particular estate 
would naturally and regularly have expired, such con- 
tingent remainder will fail altogether (i). 



Tises. 



Executory de- Executory devises of copyholds, similar in all respects 

to executory devises of freeholds, have long been per- 
mitted (A). And directions to executors to sell the copy- 
hold lands of their testator (which directions we have 
seen (Z) give rise to executory interests) are still in 
common use; for, when such a direction is given, the 
executors, taking only a power and no estate, have no 
occasion to be admitted ; and if they can sell before the 
lord has had time to hold his three Customary Courts 
for making proclamation in order to seize the land 
quousque (m), the purchaser from them will alone re- 

(/■) 1 Watk. Cop. 276; Dnc 477. 

d. Winder v. Lawet, 7 Ad. & E. (A) Ante, p. 248. 

195. See, however, as to the (i) Gilb. Ten. 266; Fearne, 

reversioner, Reg. v. Ladj/ of the Cont. Rem. 320. 

Manor of Dallingham, 8 Ad. & (A) 1 Watk. Cop. 210. 

E. 858. (/) Ante, p. 268. 

(g) Fearne, Cont. Rem. 319 ; (w) See ante, p. 325. 
1 Watk. Cop. 196; 1 Scriv. Cop. 



OF THE ALIENATION OF COPYHOLDS. 331 

quire admittance by virtue of his executory estate which 
arose on the sale. By this means the expense of only 
one admittance is incurred; whereas, had the lands 
been devised to the executors in trust to sell, they must 
first have been admitted under the will, and then have 
surrendered to the purchaser, who again must have 
been admitted under their surrender. And in a recent 
case, where a testator devised copyholds to such uses as 
his trustees should appoint, and subject thereto to the 
use of his trustees, their heirs and assigns for ever, with 
a direction that they should sell his copyholds, it was 
decided that the trustees could make a good title without 
being admitted, even although the lord had in the mean- 
time seized the lands quousque for want of a tenant (n). 
But it has recently been decided that the lord of a Lord not bound 

,vj. . -t r 1.1J to accept a 8ur- 

manor is not bound to accept a surrender ot copyholds render inter 
inter vivos, to such uses as the surrenderee shall appoint, y**^ ^^ ^^*^*- 

mg uses. 

and in default of appointment, to the use of the surren- 
deree, his heirs and assigns (o). This decision is in 
accordance with the old rule, which construed surren- 
ders of copyholds in the same manner as a conveyance 
of freeholds inter vivos at common law (p). If, how- 
ever, the lord should accept such a surrender, he will be 
bound by it, and must admit the appointee under the 
power of appointment, in case such power should be 
exercised (q). 

With regard to the interest possessed by husband Husband and 
and wife in each other's copyhold lands, although the 
husband has necessarily the whole income of his wife's 

(w) Glass V. Riihardsorit 9 1 Scriv. Cop. 178. 
Hare, 698; 2 De Gex, M. & G. (y) I'he King v. The Lord of 

658 the Manor of Oundle, 1 Ad. & E. 

(o) Flack V, The Master, Fel- 283; Boddington v, Ahernethy, 

lows and Scholars of Downing 5 B. & C. 776 ; 9 Dow. & Ry. 

College, C. P. 17 Jur. 697; 13 626; 1 Scriv. Cop. 226, 229; 

C. B. 945. Eddieslon v. Collinsy 3 De Gex, 

(p) 1 Watk. Cop. 108, 110; M. &G. 1. 
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lands daring the coTertare, yet a special costom aqppeare 
Curtefy. to be necessary to entitle him to be tenant by curtesy (r). 

A special custom also is required to entitle the wife to 

any interest in the lands of her husband after his decease. 

Where such custom exists, the wife's interest is termed 

Freebeoch* her freebench ; and it generally consists of a life interest 

in one divided third part of the lands, or sometimes of a 
life interest in the entirety {$) ; and, like dower under the 
old law, freebench is paramount to the husband's debts (0* 
Freebench, howerer, usually differs from the ancient 
right of dower in this important particular, that whereas 
the widow was entitled to dower of all freehold lands 
of which her husband was solely seised at any time 
during the coverture («), the right to freebench does 
not usually attach until the actual decease of the hus- 
band (x), Freebench, therefore, is in general no im- 
pediment to the free alienation by the husband of his 
Manor of Chel- copyhold lands, without his wife's concurrence. To this 
exceptioo.*" ^^ ^^® important manor of Cheltenham forms an 

exception ; for, by the custom of this manor, as settled 
by act of parliament, the freebench of widows attaches, 
like the ancient right of dower out of freeholds, on all 
the copyhold lands of inheritance of which their hus- 
bands were tenants at any time during the coverture (y). 



(r) 2 Watk. Cop. 71. See as 
to freeholds, ante, p. 193. 

(i) 1 Scriv. Cop. 89. 

(0 Spifer y. Hyati, 20 Beav. 
621. 



{u) Ante, p. 198. 

(x) 2 Watk. Cop. 73. 

(y) Doed,RiddeUv,Gwinnell, 

1 Q. B. 682. 
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PART IV. 

OF PERSONAL INTERESTS IN REAL ESTATE. 

The subjects which have hitherto occupied our atten- 
tion derive a great interest from the antiquity of their 
origin. We have seen that the difference between free- 
hold and copyhold tenure has arisen from the distinc- 
tion which prevailed, in ancient times, between the two 
classes of freemen and villeins (a) ; and that estates of 
freehold in lands and tenements owe their origin to the 
ancient feudal system (6). The law of real property, in 
which term both freehold and copyhold interests are 
included, is full of rules and principles to be explained 
only by a reference to antiquity; and many of those 
rules and principles were, it must be confessed, much 
more reasonable and useful when they were first insti- 
tuted than they are at present. The subjects, however, 
on which we are now about to be engaged, possess little 
of the interest which arises from antiquity; although 
their present value and importance are unquestionably 
great. The principal interests of a personal nature, de- 
rived from landed property, are a term of years and a 
mortgage debt. The origin and reason of the personal Tennofycare. 
nature of a term of years in land have been already 
attempted to be explained (c) ; and at the present day, 
leasehold interests in land, in which amongst other 
things all building leases are included, form a subject 
sufficiently important to require a separate consideration. 
The personal nature of a mortgage debt was not clearly Mortgage debt 
established till long after a term of years was considered 

(fl) Ante, p. 299. (6) Ante, p. 17. (c) Ante, p. 8. 
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as a chattel (d). But it is now settled that every mort- 
gage, whether with or without a bond or covenant for 
the repayment of the money, forms part of the personal 
estate of the lender or mortgagee (e). And, when it is 
known that the larger proportion of the lands in this 
kingdom it is at present in mortgage, a fact generally 
allowed, it is evident that a chapter devoted to mortgages 
cannot be superfluous. 

(d) Thomborough v. Baker, 1 Swanst. 636. 
Cha. Ca 283; 3 Swanst. 628, (e) Co. Litt. 208 a, u. (1). 

anno 1675; Tabor v. Tvbor, 3 
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CHAPTER I. 

OF A TERM OF YEARS. 

At the present day, one of the most important kinds of 

chattel or personal interests in landed property is a 

term of years, by which is understood, not the time 

merely for which a lease is granted, but also the interest 

acquired by the lessee. Terms of years may practically 

be considered as of two kinds ; first, those which are Two kinds of 

created by ordinary leases, which are subject to a yearly terms of years. 

rent, which seldom exceed ninety-nine years, and in 

respect of which so large a number of the occupiers of 

lands and houses are entitled to their occupation ; and, 

secondly, those which are created by settlements, wills, 

or mortgage deeds, in respect of which no rent is usually 

reserved, which are frequently for one thousand years or 

more, which are often vested in trustees, and the object 

of which is usually to secure the payment of money by 

the owner of the land. But although terms of years of 

different lengths are thus created for different purposes, 

it must not, therefore, be supposed that a long term of 

years is an interest of a different nature from a short 

one. On the contrary, all terms of years of whatever 

length possess precisely the same attributes in the eye 

of the law. 

The consideration of terms of the former kind, or A tenancy at 
those created by ordinary leases, may conveniently be '^^^^' 
preceded by a short notice of a tenancy at will, and a 
tenancy by sufferance. A tenancy at will may be cre- 
ated by parol (a), or by deed : it arises when a person 

(a) Stat. 29 Car. II. c. 3, a. 1. 
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Emblements. 



Cestui que 
trust tenant at 
will 



Tenancy by 
sufferance. 



lets lands to another, to hold at the will of the lessor or 
person letting (6). The lessee, or person taking the 
lands, is called a tenant at will ; and, as he may be 
turned out when his landlord pleases, so he may leave 
when he likes. A tenant at will is not answerable for 
mere permissive waste (c). He is allowed, if turned out 
by his landlord, to reap what he has sown, or, as it is 
legally expressed, to take the emblements (^). But, as 
this kind of letting is very inconvenient to both parties, 
it is scarcely ever adopted ; and, in construction of law, 
a lease at an annual rent, made generally, without ex- 
pressly stating it to be at will (f), and without limiting 
any certain period, is not a lease at will, but a lease 
from year to year (/), of which we shall presently speak. 
When property is vested in trustees, the cestui que trust 
is, as we have seenC^), absolutely entitled to such pro- 
perty in equity. But, as the courts of law do not re- 
cognize trusts, they consider the cestui que trust, when 
in possession, to be merely the tenant at will to his trus- 
tees (A). A tenancy by sufferance is when a person, who 
has originally come into possession by a lawful title, 
holds such possession after his title has determined. 



Lease from 
year to year. 



A lease from year to year is a method of letting very 
commonly adopted : in most cases it is much more ad- 
vantageous to both landlord and tenant than a lease at 
will. The advantage consists in this, that both landlord 
and tenant are entitled to notice before the tenancy can 
be determined by the other of them. This notice must 
be given at least half a year before the expiration of the 



(h) Litt. 8. 68 ; 2 Black. Com. 
145. 

(c) Harnett v. Maitland, 15 
Mee. & Wels. 257. 

(rf) Litt. 8. 68 ; see Graves v. 
Weld, 5 B. & Adol. 105. 

(e) Doe d. Bastow v. Cox, 1 1 
Q. B. 122 ; Doe d. Dixie v. Da- 



viei, 7 Exch. Rep. 89. 

(/) Right d. Flowery. Darby, 
1 f. Rep. 159, 163. 

(g) Ante, p. 140. 

(A) Earl of' Pom/ret v. Lord 
Windsor, 2 Ves. sen. 472, 481. 
See Melling v. Leak, 16 C. B. 
652. 
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current year of the tenancy (i) ; for the tenancy cannot 
be determined by one only of the parties, except at the 
end of any number of whole years from the time it 
began. So that, if the tenant enter on any quarter day, 
he can quit only on the same quarter day : when once 
in possession, he has a right to remain for a year; and 
if no notice to quit be given for half a year after he has 
had possession, he will have a right to remain two 
whole years from the time he came in ; and so on from 
year to year. A lease from year to year can be made 
by parol or word of mouth (j), if the rent reserved 
amount to two-thirds at least of the full improved value 
of the lands : for if the rent reserved do not amount to 
so much, the Statute of Frauds declares that such parol 
lease shall have the force and effect of a lease at will 
only (A). A lease from year to year, reserving a less 
amount of rent, must be made by deed (Z). The best 
way to create this kind of tenancy is to let the lands to 
hold " from year to year" simply, for much litigation has 
arisen from the use of more circuitous methods of saying 
the same thing (m). 

A lease for a fixed number of years may, by the Sta- Lease for a 
tute of Frauds, be made by parol, if the term do not ^^^^^^ °^ 
exceed three years from the making thereof, and if the 
rent reserved amount to two-thirds, at least, of the fiiU 
improved value of the land (w). Leases for a longer 
term of years, or at a lower rent, were required, by the 
Statute of Frauds (o), to be put into writing and signed 

(i) Ilight d. Flower v. Darby, {I) Stat. 8 & 9 Vict. c. 106, 

1 T. Rep. 159, 163 ; and see Doe s. 3. 

d. Lord Bradford v. Watkim, 7 (m) See Bac. Abr. tit. Leases 

East, 551 . and Terras for Years (L. 3) ; Doe 

ij) Legg V. Hackett, Bac. d. Clarke v. Smaridge, 7 Q. B, 

Abr. tit. Leases (L. 3); S. C. 957. 

Dom. Legg V. Sirudwick, 2 Salk. (n) 29 Car. II. c. 3, s. 2; Lord 

414. Boltoti V. Tomlin, 5 A. & £. 856, 

{k) 29 Car. II. c. 3, ss. 1, 2. (o) 29 Car. II. c. 3, s. 1. 

B.P. Z 
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by the parties making the same, or their agents there- 

unto lawfully authorized by writing. But a lease of a 

separate incoq>oreal hereditament was always required 

Leases in writ- to be made by deed (p). And the recent act to amend 

qtnredltoTe by ^^^ ^^^ ^^ '^^ property now provides that a lease re- 
deed. quired by law to be in writing of any tenements or 

hereditaments shall be void at law, unless made by 
No formal deed (j). It does not require any formal words to make 

words required . /. nii -t i i j 

to make a * lease for years. The words commonly employed are 
lease. « demise, lease, and to farm let ;" but any words indi- 

cating an intention to give possession of the lands for a 
determinate time will be sufficient (r). Accordingly, it 
sometimes happened, previously to the recent act, that 
what was meant by the parties merely as an agreement 
to execute a lease, was in law construed as itself an 
actual lease ; and very many law suits arose out of the 
question, whether the effect of a memorandum was in 
law an actual lease, or merely an agreement to make 
one. Thus, a mere memorandum in writing, that A. 
agreed to let, and B. agreed to take, a house or form 
for so many years, at such a rent, was, if signed by the 
parties, as much a lease as if the most formal words had 
been employed (js). By such a memorandum a term of 
years was created in the premises, and was vested in 
the lessee, immediately on his entry, instead of the 
lessee acquiring, as at present, merely a right to have 



(p) Birdv, Higginton, 2 Add. 
& £11. G96 i 6 Adol. & Ell. 824 ; 
S. C. 4 Nev. & Man. 505. See 
ante, p. 204. 

(g) Stat. 8 & 9 Vict. c. 106, 
B. 3, repealing stat. 7 & 8 Vict, 
c. 76| 8. 4, to the same effect. See 
Stratton v. PeltU, 16 C. B. 420 ; 
Parker v. Tanoell, V. C. S., 4 
Jur., N. S. 183, affirmed 4 Jar., 
N. S. 1006. 



(r) Bac. Abr. tit. Leases and 
Terms for Years (K); Curling v. 
Mills, 6 Man. & Gran. 173. 

(<) Poole V. Bentley, 12 East, 
168; Doe d. Walker v. Grovetj 
15 East, 244; Doe d. Pearson v. 
Ries, 8 Bing. 178 ; S. C. 1 Moo. 
& Scott, 259; Warman v. Faith- 
full, 5 Barn. & Adol. 1042; 
Pearce v. Chetlyn, 4 Adol. & 
Ellis, 225. 
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a lease granted to him in accordance with the agree- 
ment (t). 

There is no Umit to the number of years for which a a lease maybe 
lease may be granted ; a lease may be made for 99, 100, "^JlJberVf"^ 
1000, or any other number of years; the only requisite years, 
on this point is, that there be a definite period of time There must be 
fixed in the lease, at which the term granted must for ^he endfng. 
end (u) ; and it is this fixed period of ending which dis- 
tinguishes a term fi*om an estate of fireehold. Thus, a 
lease to A. for his life is a conveyance of an estate of 
fi'eehold, and must be carried into effect by the proper 



(t) By stats. 13 & 14 Vict. c. 97, and 17 ft 18 Vict. c. 83, leases, 
with some exceptions, are now subject to an ad valorem duty on the 
rent reserved, as follows : — 



Where the yearly rent shall not ex- 
ceed £5 -------- 

Shall exceed £5 and not exceed £10 






10 
15 
20 
25 
50 
75 



t9 
9t 
9f 

n 



15 
20 
25 
50 
75 
100 



If the Term 

shall not 

exceed 35 

Yean. 


Exceeding 35 

and not 

exceeding 

100 Years. 


t. d. 


£ s. d. 


6 


3 


1 


6 


1 6 


9 « 


2 


12 


2 6 


15 


5 


1 10 


7 6 


2 5 


10 


3 


5 


1 10 



Exceeding 
100 Years. 



£ 



1 
1 
3 
4 
6 



s. 

6 
12 
18 

4 
10 


10 





d. 











And where the same shall exceed 
£100, then for every £50, and 
also for any fractional part of £50 50 1100 300 

And any premium which may be paid for the lease is also charged 

with the same ad valorem duty as on a conveyance upon the sale of 

lands for the same amount, though if the rent be under 20/., and the 

term do not exceed thirty-five years, the ad valorem duty is paid on 

the premium only. The progressive duty is ten shillings, unless the 

ad valorem duty be less, in which case it is the same as the ad valorem 

duty. The counterpart bears a duty of five shillings, with a progressive 

duty of half-a-crown, unless the duty on the lease is less than five 

shillings, in which case the counterpart bears the same duty as the 

lease ; and if not executed by the lessor, it does not require any stamp 

denoting that the proper duty has been paid on the original. Stat. 16 

& 17 Vict. c. 59, s. 12. 

(ti) Co. Litt. 45 b; 2 Black. Com. 143. 

z2 
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method for conveying the legal seisin ; but a lease to A. 
for ninety-nine years, if he shall so long live, gives him 
only a term of years, on account of the absolute cer- 
tainty of the determination of the interest granted at a 
given time, fixed in tfie lease. Beside the fixed time for 
the term to end, there must also be a time fixed from 
which the term is to begin ; and this time may, if the 
A term may be parties please, be at a future period (x). Thus, a lease 

may be made for 100 years from next Christmas. For, 
as leases anciently were contracts between the landlords 
and their husbandmen, and had nothing to do with the 
freehold or feudal possession (y), there was no objection 
to the tenant's right of occupation being deferred to a 
future time. 



made to com 
mence at a 
future time. 



Entry. 



Jnteretse ter^ 
mini. 

Bargain and 
sale. 



When the lease is made, the lessee does not become 
complete tenant by lease to the lessor until he has 
entered on the lands let (z). Before entry, he has no 
estate, but only a right to have the lands for the term 
by force of the lease (a), called in law an interesse ter- 
mini. But if the lease should be made by a bargain and 
sale, or any other conveyance operating by virtue of the 
Statute of Uses, the lessee will, as we have seen (J), 
have the whole term vested in him at once, in the same 
manner as if he had actually entered. 



The circumstance, that a lease for years was anciently 

nothing more than a mere contract, explains a curious 

point of law relating to the creation of leases for years, 

which does not hold with respect to the creation of any 

Lease for years greater interest in land. If a man should by indenture 

byestoppeL lease lands, in which he has no legal interest, for a term 

of years, both lessor and lessee will be estopped during 



(x) 2 Black. Com. 143. 
(y) See ante, p. 9. 
{z) Litt. 8. 58; Co. Litt. 46 b; 
Miller V. Green, 8 Bingh. 92 ; 



ante, p. 153. 

(a) Litt. 9. 459 ; Bac. Abr. tit. 
Leases and Terms for Years (M). 

(6) Ante, p. 157. 
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the term, or forbidden to deny the validity of the lease. 
This might have been expected. But the law goes fur- 
ther, and holds, that if the lessor should at any time 
during the lease acquire the lands he has so let, the 
lease, which before operated only by estoppel, shall now 
take effect out of the newly-acquired estate of the lessor, 
and shall become for all purposes a regular estate for a 
term of years (c). If, however, the lessor has, at the Exception, 
time of making the lease, any interest in the lands he Z>r^Yi&a any^' 
lets, such interest only will pass, and the lease will have interest 
no further effect by way of estoppel, though the interest 
purported to be granted be really greater than the lessor 
had at the time power to. grant (d). Thus, if A., a lessee 
for the life of B., makes a lease for years by indenture, 
and afterwards purchases the reversion in fee, and then 
B. dies, A. may at law avoid his own lease, though several 
of the years expressed in the lease may be still to come ; 
for, as A. had an interest in the lands for the life of B., 
a term of years determinable on B.'s life passed to the 
lessee. But if in such a case the lease was made for 
valuable consideration, Equity would oblige the lessor 
to make good the term out of the interest he had ac- 
quired (c). 

The first kind of leases for years to which we have 
adverted, namely, those taken for the purpose of occu- 
pation, are usually made subject to the payment of a 
yearly rent(/), and to the observance and performance Rent and cove- 
of certain covenants, amongst which a covenant to pay °*'^^ 
the rent is always included. The rent and covenants 
are thus constantly binding on the lessee, during the 
whole continuance of the term, notwithstanding any 

(f) Co. Litt. 47 b; Bac. Abr. Saunders, 4 Barn. & Cress. 529; 

tit. Leases and Terms for Years Doe d. Strode v. Seaton, 2 Cro. 

(O) ; 2 Prest. Abst. 211 ; Webb Mee. & Rose. 728, 730. 
V. Austin, 7 Man. & Gran. 701. (c) 2 Prest. Abst. 217. 

(d) Co. Litt. 47 b; Hill v. (/) See ante, p. 206, et seq. 
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assignment which he may make. On assigning lease- 
hold premises, the assignee is therefore bound to enter 
into a covenant with the assignor, to indemnify him 
against the payment of the rent reserved, and the ob- 
servance and performance of the covenants contained 
in the lease (g). The assignee, as such, is liable to the 
landlord for the rent which may be unpaid, and for the 
covenants which may be broken during the time that 
term remains vested in him, although he may never 
enter into actual possession (A), provided that such co- 
venants relate to the premises let ; and a covenant to do 
any act upon the premises, as to build a wall, is binding 
on the assignee, if the lessee h^ covenanted for himself 
and his assigns to do the act (i). But a covenant to do 
any act upon premises not comprised in the lease can- 
Covenants not be made to bind the assignee (k). Covenants which 

the land!" "" *'*® '^i'^^i^ ^n the assignee are said to run with the hmd, 

the burthen of such covenants passing with the land to 
every one to whom the term is from time to time 
assigned. But when the assignee assigns to another, 
his liability ceases as to any future breach (/). In the 
same manner the benefit of covenants relating to the 
land, entered into by the lessor, will pass to the assignee ; 
for, though no contract has been made between the les- 
sor and the assignee individually, yet as the latter has 
become the tenant of the former, a privity of estate 
is said to arise between them, by virtue of which the 
covenants entered into, when the lease was granted, be- 
come mutually binding, and may be enforced by the 
one against the other (m). This mutual right is also 

(g) Sugd. Vend. & Pur. 30, H. & N. 793, 809. 

13th ed. {k) Keppel v. Bailey^ 2 My. & 

(A) Williams v. Bosanquet, 1 Keen, 517. 

Brod. & Bing. 238 ; 3 J. B. (/) Ttn/lor v, Shtm, 1 Bos. & 

Moore, 500. Pul. 21 ; Rowley v. AdamSf4 M. 

(i) Spencer* t casCy 5 Rep. 16 a ; & Cr. 534. 

Hemingtoayy. FernandeSf 13 Sim. (m) Sugd. Vend. & Pur. 478, 

228. See Mimhull v. Oakesj 2 note, 3rd ed. 
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confirmed by an express clause of the statute before 
referred to (n), by which assignees of the reversion were 
enabled to take advantage of conditions of re-entry con- 
tained in leases (o). By the same statute also, the as- 
signee of the reversion is enabled to take advantage of the 
covenants entered into by the lessee with the lessor, under 
whom such assignee claims (p)y — an advantage, however, 
which, in some cases, he is said to have previously pos- 
sessed (j). 

The payment of the rent, and the observance and Proviso for re- 
performance of the covenants, are usually further secured ^^^y' 
by a proviso or condition for re-entry, which enables 
the landlord or his heirs (and the statute above men- 
tioned (r) enables his assigns), on non-payment of the 
rent, or on non-observance or non-performance of the 
covenants, to re-enter on the premises let, and reposses 
them as if no lease had been made. The proviso for re- 
entry, so far as it relates to the non-payment of rent, has 
been already adverted to («). The proviso for re-entry 
on breach of covenants is the subject of a curious doc- 
trine ; that if an express license be once given by the Effect of 
landlord for the breach of any covenant, or, if the cove- {j^^p^ ^^ 
nant be, not to do a certain act without license, and covenant, 
license be once given by the landlord to perform the 
act, the right of re-entry is gone for ever {t). The ground 
of this doctrine is, that every condition of re-entry is 
entire and indivisible ; and, as the condition has been 
waived once, it cannot be enforced again. So far as 
this reason extends to the breach of any covenant, it is 

(n) Stat. 32 Hen. VJII. c. 34, & Cres. 410, 414. 

8. 2. (r) Stat. 32 Hen. VIII. c. 34. 

(o) Ante, p. 211. (s) Ante, p. 210. 

(p) 1 Wins. Saund. 240, n. {t) Dumpor*s case, 4 Re^, l\9; 

(3) ; Martyn v. Williams, 1 H. Brummell v. Macpherson, 14 Yes. 

&N. 817. 173. 

(7) Vyvyan v. Arthur, 1 Bam. 
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certainly intelligible ; but its application to a license to 
perform an act, which was only prohibited when done 
without license, is not very apparent («). This rule, 
which is well established, is frequently the occasion of 
great inconvenience to tenants ; for no landlord can 
venture to give a license to do any act, which may be 
prohibited by the lease unless done with license, for 
fear of losing the benefit of the proviso for re-entry, in 
case of any future breach of covenant. The only method 
to be adopted in such a case is, to create a fresh proviso 
for re-entry on any future breach of the covenants, a 
proceeding which is of course attended with expense. 
The term will then, for the future, be determinable on 
the new events stated in the proviso ; and there is no 
objection in point of law to such a course : for a term, 
unlike an estate of freehold, may be made determinable, 
during its continuance, on events which were not con- 
templated at the time of its creation (v). By a recent 
act of parliament the inconvenient doctrine above men- 
tioned has now ceased to extend to licenses granted to 
the tenants of crown lands (x). 



Statute of 
Frauds re- 
quired writing 
to assign a 
lease. 



New enact' 
ment. 



It was provided by the Statute of Frauds {y), that no 
leases, estates or interests, not being copyhold or cus- 
tomary interests, in any lands, tenements or heredita- 
ments, should be assigned, unless by deed or note in 
writing, signed by the party so assigning, or his agent 
thereunto lawfully authorized by writing, or by act or 
operation of law. And now, by the recent act to amend 
the law of real property (z), it is enacted that an assign- 
ment of a chattel interest, not being copyhold, in any 
tenements or hereditaments, shall be void at law unless 
made by deed (a). 



(u) 4 Jarman*s Conveyancing, 
by Sweet, 377, n. (r). 
(r) 2 Prest. Con v. 199. 
(j) Stat. 8 & 9 Vict c. 99, s. 5. 
{y) 29 Car. II. c. 3, s.3. 



(z) Stat. 8 & 9 Vict, c 106, 
8. 3, repealing stat. 7 & 8 Vict, 
c. 76, 8. 3, to the same effect. 

(a) By Stat. 13 & 14 Vict. c. 
97, any assignment of a lease 
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Leasehold estates may also be bequeathed by will, will of lease- 
As leaseholds are personal property, they devolve in the *^o^^s- 
first place on the executors of the will, in the same 
manner as other personal property ; or, on the decease 
of their owner intestate, they will pass to his adminis- 
trator. An explanation of this part of the subject will 
be found in the author's treatise on the principles of the 
law of personal property (J). It was formerly a rule General devise, 
that where a man had lands in fee simple and also lands 
held for a term of years, and devised by his will all his 
lands and tenements, the fee simple lands only passed 
by the will, and not the leaseholds ; but if he had lease- 
hold lands, and none held in fee simple, the leaseholds 
would then pass, for otherwise the will would be merely 
void (c). But the act for the amendment of the laws New enact- 
with respect to wills (d) now provides, that a devise of ™®"** 
the land of the testator, or of the land of the testator in 
any place, or in the occupation of any person mentioned 
in his will, or otherwise described in a general manner, 
and any other general devise which would describe a 
leasehold estate if the testator had no freehold estate 
which could be described by it, shall be construed to 
include the leasehold estates of the testator, or his lease- 
hold estates to which such description shall extend, as 
well as freehold estates, unless a contrary intention shall 
appear by the will. 

Leasehold estates are also subject to involuntary alien- Debts, 
ation for the payment of debts. They are now subject. Judgments, 
in the same manner as freeholds, to the claims of judg- 

upon any other occasion than a du ty on such assignment is £1 :15s. 

sale or mortgage bears a duty only. 

equal to the ad valorem duty with (6) Part IV. Chaps. 3 and 4. 

which a similar lease would be (c) Rose v. Burtiett, Cro. Car. 

chargeable under the act, unless 292. 

such duty would amount to more (d) Stat. 7 Will. IV, & 1 Vict. 

than £\ : 15s., in which case the c. 26, s 26. 
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ment creditors (e) : with this exception, that, as against 
purchasers without notice of any judgments, such judg- 
ments have no further effect than they would have had 
under the old law (/). And, under the old law, lease- 
hold estates, being goods or chattels merely, were not 
bound by judgments until a writ of execution was ac- 
tually in the hands of the sheriff or his officer (g). So 
that a judgment has no effect as against a purchaser 
of a leasehold estate without notice, unless a writ of exe- 
cution on such judgment has actually issued prior to the 
purchase. And if leaseholds should be considered to 
be '^ goods" within the meaning of the Mercantile Law 
Amendment Act, 1856(A), then a purchaser without 
notice will be safe at any time before an actual seizure 
under the writ. 



Bankruptcy or In the event of the bankruptcy or insolvaicy of any 

person entitled to any lease or agreement for a lease, 
his assignees may elect to accept or to decline the same ; 
and the lessor is empowered to oblige them to exercise 
this option, if they do not do so when required (i). If 
they accept the lease or agreement, the bankrupt or in- 
solvent is discharged from all future liability in respect 
of the rent and covenants. And in bankruptcy, if the 
assignees decline to take such lease or agreement, the 
bankrupt will not be liable if, within fourteen days after 
he shall have had notice that the assignees have de- 
clined, he shall deliver up such lease or ^reement to 



(e) See ante, p. 73, et seq 
(/) Stat. 2 & 3 Vict. c. 11, 

8. 5 ; Westbrook v. Bit/the, Q. B. 

1 Jurist, N. S. 85; 3 £. & B. 

737. 

fe) Stat. 29 Car. II. c. 3, s. 16. 

See Principles of the Law of 

Personal Property, p. 46, Ist ed.; 

47, 2nd ed. ; 48, 8rd ed. 



(A) Stat. 19 & 20 Vict. c. 97, 

8. 1. 

(i) Stat. 12 & 13 Vict. c. 106, 
8. 145, repealing stat. 6 Geo. IV. 
c. 1 6, 8. 75, as to bankruptcy ; and 
see Briggs v. Sotory, 8 Mee. & 
Wels. 729. Stat. 1 & 2 Vict. c. 
110,8.50; 7 &8 Vict. c. 96, s. 
12, as to insolvency. 
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the person then entitled to the rent, or having so agreed 
to lease, as the case may be. 

The tenant for a term of years may, unless restrained Underlease, 
by express covenant, make an underlease for any part 
of his term ; and any assignment for less than the whole 
term is, in effect, an underlease (k). But an underlease 
which comprises the whole term of the underlessor, 
gives him no right to distrain for the rent reserved, as 
it leaves in him no reversion to which the rent can be 
incident (/). Every underlessee becomes tenant to the No privity be- 
lessee who grants the underlease, and not tenant to the gor and^the**" 
original lessor. Between him and the underlessee, no underlessee. 
privity is said to exist. Thus the original lessor cannot 
maintain any action against an underlessee for any 
breach of the covenants contained in the original 
lease (m). His remedy is only against the lessee, or 
any assignee from him of the whole term. The de- Derivative 
rivative term, which is vested in the underlessee, is not l!!^J*: "°*:!1? 

' ' estate in origi- 

an estate in the interest originally granted to the lessee ; nal term, 
it is a new and distinct term, for a different, because a 
less, period of time. It certainly arises and takes effect 
out of the original term, and its existence depends on 
the continuance of such term ; but still, when created, 
it* is a distinct chattel, in the same way as a portion of 
any moveable piece of goods becomes, when cut out of 
it, a separate chattel personal. 

If a married woman should be possessed of a term of Husband's 
years, her husband may dispose of it at any time during ^f^^ J"^** 

(k) See Sugd. Concise Vendors, Pollock v. Stacy, 9 Q. B. 1033; 

482 ; Cottee v. Richardson^ 7 Ex. Langjbrd v. Selmes, 3 Kay & J. 

Rep. 143. 220 ; Beaumont v. Marquis of 

(/) See Foultneyy, Holmes, 1 Salisbury, 198| 210. 
Strange, 405; Palmer v. Ed- (m) Holfordv, Hatch, I Dough 

wards, Dougl. 187, n.; Parmen- 183. 
ter V. Webber^ 8 Taunt. 593; 
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the coverture, either absolutely or by way of mort- 
gage (n) ; and in case he should survive her, he will be 
entitled to it by his maiital right. But if he should die 
in her lifetime it will survive to her, and his will alone 
will not be sufficient to deprive her of it (o). 



Renewable 
leaset. 



Surrender in 
law. 



In many cases landlords, particularly corporations, 
are in the habit of granting to their tenants fresh leases, 
either before or on the expiration of existing ones. In 
other cases a covenant is inserted to renew the lease on 
payment of a certain fine for renewal ; and this covenant 
may be so worded as to confer on the lessee a perpetual 
right of renewal from time to time as each successive 
lease expires {p). In all these cases the acceptance by 
the tenant of the new lease operates as a surrender in 
law of the unexpired residue of the old term ; for the 
tenant by accepting the new lease affirms that his lessor 
has power to grant it ; and as the lessor could not do 
this during the continuance of the old term, the accept- 
ance of such new lease is a surrender in law of the 
former. But if the new lease be void, the surrender of 
the old one will be void also ; and if the new lease be 
voidable, the surrender will be void if the new lease 
fail (q). It appears to be now settled, after much dif- 
ference of opinion, that the granting of a new lease to 
another person with the consent of the tenant is an im- 
plied surrender of the old term (r). Whenever a lease, 



(n) Hill V. Edmonds, 5 De 
Gex & S. 603, 607. 

(o) 2 Black. Com. 434; 1 Rop. 
Husb. and Wife, 173, 177; Doe 
d. Shaw V. Steward, 1 Ad. & Ell. 
300 ; as to trust term, Donne v. 
Hart, 2 Russ. & Mylne, 360; 
see also Hanson v. Keating^ 4 
Hare, 1 ; Duberlj/ v. D« v, Rolls, 
16 Jurist, 581; S. C. 16 Beav. 
33. 



(/?) Iggulden V. May, 9 Ves. 
325 ; 7 East, 237 ; Hare v. Bar- 
ges, 4 Kay & J. 45. 

(q) Ive's case, 5 Rep. lib.; 
Roe d. Earl of Berkeley v. Arch' 
bishop of York, 6 East, 86 ; Doe 
d. Earl of Egremont V Courtenay, 
11 Q. B. 702 ; Doe d. Biddu/ph 
V. Poole, 11 Q. B. 713. 

(r) See Lyon v. Reed, 13 Mee. 
& Wels. 28.5, 306; Creagh v. 
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renewable either by favour or of right, is settled in trust 
for one person for life with remainders over, or in any 
other manner, the benefit of the expectation or right of 
renewal belongs to the persons from time to time bene- 
ficially interested in the lease ; and if any other person 
should obtain a new lease, he will be regarded in equity 
as a trustee for the persons beneficially interested in the 
old one (s) ; so the costs of renewal are apportioned be- 
tween the tenant for life and remainder-men according 
to their respective- periods of actual enjoyment of the 
new lease {t). Special provisions have been made by 
parliament for facilitating the procuring and granting of 
renewals of leases when any of the parties are infants, 
idiots or lunatics (m). And the provision by which the 
remedies against under-tenants have been preserved, 
when leases are surrendered in order to be renewed, has 
been already mentioned (x). 



We now come to consider those long term of years of Long terms of 
which frequent use is made in conveyancing, generally J^^^- 
for the purpose of securing the payment of money. 
For this purpose, it is obviously desirable that the per- 
son who is to receive the money should have as much 
power as possible of realizii^ his security, whether 
by receipt of the rents or by selling or pledging the. 
land ; at the same time it is also desirable that the 
ownership of the land, subject to the payment of the 



Blood, 3 Jones & Lat. 133, 160 ; 
NickelisY. Atherstonef 10 Q. B. 
944; M' Donned v. Pope, 9 Hare, 
705 ; Davison v. Gent, 1 H. & N. 
744. 

(s) Rawe V. Chichester, Amhl. 
715 ; Tanner v. Elworthj/, 4 Beav. 
487 ; Clegg v. Fishwick, 1 Mac. 
& Gord. 294. 

(0 White V. White, 5 Ves. 
554 ; 9 Ves. 560 ; Allan v. Back- 



house, 2 Ves. & Bea. 65 ; Jacob, 
63 1 ; Greenwood v. Evans, 4 Beav. 
44; Jones v. Jimes, 5 Hare, 440; 
Had lest on v. Wheipdalt, 9 Hare, 
775. 

(li) Stats. 11 Geo. IV. &1 Will. 
IV. c. 65, 88. 12, 14—18, 20, 21 ; 
16 & 17 Vict c. 70, 88. 113— 
115, 133—135. 

(r) Stat 4 Geo. I I.e. 28, 8.6; 
ante, p. 213. 
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money, should remain as much as possible in the same 
state as before, and that when the money is paid, the 
persons to whom it was due should no longer have any- 
thing to do with the property. These desirable objects 
are accomplished by conveyancers by means of the 
creation of a long term of years, say 1000, which is 
vested, (when the parties to be paid are numerous, or 
other circumstances make such a course desirable,) 
in trustees, upon trust out of the rents and profits of 
the premises, or by sale or mortgage thereof for the 
whole or any part of the term, to raise and pay the 
money required, as it may become due, and upon trust 
to permit the owners of the land to receive the residue 
The parties of the rents and profits. By this means the parties to 
•eciu-fty.^ * ^ P^^ have ample security for the payment of their 

money. Not only have their trustees the right to 
receive on their behalf (if they think fit) the whole 
accruing income of the property, but they have also 
power at once to dispose of it for 1000 years to come, 
a power which is evidently almost as effectual as if they 
were enabled to sell the fee simple. Until the time of 
payment comes, the owner of the land is entitled, on the 
other hand, to receive the rents and profits, by virtue of 
the trust under which the trustees may be compelled to 
permit him so to do. So, if part of the rents should be 
required, the residue must be paid over to the owner ; 
but if non-payment by the owner should render a sale 
necessary, the trustees will be able to assign the pro- 
perty, or any part of it, to any purchaser for 1 000 years 
The ownership without any rent. But until these measures may be 
BuWect tothe ^^^f^^c^^j ^^® ownership of the land, subject to the pay- 
payment, re- ment of the money, remains in the same state as before, 
before." '^^^ trustees, to whom the term has been granted, have 

only a chattel interest ; the legal seisin of the fi'eehold 
remains with the owner, and may be conveyed by him, 
or devised by his will, or will descend to his heir, in the 
same manner as if no term existed, the term all the 
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while still hanging over the whole, ready to deprive the 
owners of all substantial enjoyment, if the money should 
not be paid. 

If, however, the money should be paid, or should not 
ultimately be required, different methods may be em- 
ployed of depriving the trustees of all power over the 
property. The first method, and that most usually 
adopted in modern times, is by inserting in the deed, 
by which the term is created, a proviso that the term 
shall cease, not only at its expiration by lapse of time, 
but also in the event of the purposes for which it is 
created being fully performed and satisfied, or becoming 
unnecessary, or incapable of taking effect (y). This 
proviso for cesser y as it is called, makes the term endure Proviso for 
so long only as the purposes of the trust require ; and, *^®sser. 
when these are satisfied, the term expires without any 
act to be done by the trustees : their title at once ceases, 
and they cannot, if they would, any longer intermeddle 
with the property. 

But if a proviso for cesser of the term should not be 
inserted in the deed by which it is created, there is still 
a method of getting rid of the term, without disturbing 
the ownership of the lands which the term overrides. 
The lands in such cases, it should be observed, may 
not, and seldom do, belong to one owner for an estate 
in fee simple. The terms of which we are now speaking Terms are used 
are most frequently created by marriage settlements, p^tl^^jj^g^"^ 
and are the means almost invariably used for securing 
the portions of the younger children ; whilst the lands 
are settled on the eldest son in tail. But, on the son's 
coming of age, or on his marriage, the lands are, for the 
most part, as we have before seen {z\ resettled on him 
for life only, with an estate tail in remainder to his un- 

{y) See Sugd. Vend. & Pur. (2) Ante, p. 48. 

508, 13th ed. 
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Any estate of 
freehold is a 
larger estate 
than a term of 
years. 



Merger of the 
term. 



Surrender. 



Surrenders 
now to be by 
deed. 



born eldest son. The owner of the lands is therefore 
probably only a tenant for life, or perhaps a tenant in 
tail. But, whether the estate be a fee simple, or an 
estate tail, or for life only, each of these estates is, as 
we have seen, an estate of freehold (a), and as such, 
is larger, in contemplation of law, than any term of 
years, however long. The consequence of this legal 
doctrine is, that if any of these estates should happen 
to be vested in any person, who at the same time is 
possessed of a term of years in the same land, and no 
other estate should intervene, the estate of freehold will 
infallibly swallow up the term, and yet be not a bit the 
larger. The term will, as it is said, be merged in the 
estate of freehold (b). Thus let A. and B. be tenants 
for a term of 1000 years, and subject to that term, let 
C. be tenant for his life ; if now A. and B. should assign 
their term to C. (which assignment under such circum- 
stances is called a surrender)^ C. will still be merely 
tenant for life as before. The term will be gone for 
ever ; yet C. will have no right to make any disposition 
to endure beyond his own life. He had the legal seisin 
of the lands before, though A. and B. had the possession 
by virtue of their term ; now, he will have both legal 
seisin and actual possession during his life, and A. and B. 
will have completely given up all their interest in the 
premises. Accordingly, if A. and B. should be trustees 
for the purposes we have mentioned, a surrender by 
them of their term to the legal owner of the land, will 
bring back the ownership to the same state as before. 
The recent act to amend the law of real property (c) 
now provides, that a surrender in writing of an interest 
in any tenements or hereditaments, not being a copyhold 
interest, and not being an interest which might by law 



(a) Ante, pp. 22, 34, 57. 
(6) 3 Prest. Conv. 219. See 
ante, pp. 213, 244. 



(c) Stat. 8 & 9 Vict. c. 106, 
8. 3, repealing stat. 7 & 8 Vict, 
c. 76, 8. 4, to the same effect. 
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have been created without writing, shall be void at law 
unless made by deed(^). 

The merger of a term of years is sometimes occasioned Accidental 
by the accidental union of the term and the immediate ""^""S^®*"" 
freehold in one and the same person. Thus, if the trus- 
tee of the term should purchase the freehold, or if it 
should be left to him by the will of the former owner, 
or descend to him as heir at law, in each of these cases 
the term will mei^e. So if one of two joint holders of 
a term obt^ the inmiediate freehold, his moiety of the 
term will merge ; or conversely, if the sole owner of a 
term obtain the immediate freehold jointly with another, 
one moiety of the term will merge, and the joint owner- 
ship of the freehold will continue, subject only to the 
remaining moiety of the term (e). Merger being a legal 
incident of estates, occurs quite irrespective of the trusts 
on which they may be held ; but equity will do its ut- 
most to prevent any injury being sustained by a cestui 
que trust, the estate of whose trustee may accidentally 
have merged (/). The law, however, though it does not 
recognize the trusts of equity, yet takes notice in some 
few cases of property being held by one person in right 
of another, or in autre droit, as it is called ; and in these Estates held in 
cases the general rule is, that the union of the term with ""^® ^'°^'- 
the immediate freehold will not cause any merger, if such 
union be occasioned by the act of law, and not by the 
act of the party. Thus, if a term be held by a person, 
upon whose wife the immediate freehold afterwards de- 
scends, such freehold, coming to the husband in right of 

{d) By Stat. 13 & 14 Vict. c. (e) Sir Ralph Bovey's case, 4 

97, a surrender of a lease upon Ventr. 193, 195 ; Co. Litt. 186 a; 

any other occasion than a sale or Burton*s Compendium, pi. 900. 
mortgage is charged with the same (J") See 3 Prest. Con. 320, 

duty as an assignment. See ante, 321. 
p. 344, n. (w). 

R.P. A A 



354 OP PERSONAL INTBRB8TS IN REAL ESTATE. 

his wife, will not cause a merger of the term {g). So, if 
the owner of a term make the freeholder his executor 
the term will not merge (A), for the executor is recognized 
by the law as usually holding only for the benefit of 
creditors and legatees ; but if the executor himself should 
be the legatee of the term, it seems that, after all the cre- 
ditors have been paid, the term will merge (t). And if 
an executor, whether legatee or not, holding a term as 
executor, should purchase the immediate freehold, the 
better opinion is, that this bebg his own act, wiU occasion 
the merger of the term, except so far as respects the rights 
of the creditors of the testator (A). 

The term might There was until recently another method of disposing 
on^foot ^ ^^ ^^ ^ term when the purposes for which it was created 

had been accomplished. If it were not destroyed by a 
proviso for cesser, or by a merger in the freehold, it 
might have been kept on foot for the benefit of the 
owner of the property for the time being. A term, as 
we have seen, is an instrument of great power, yet 
easily managed ; and in case of a sale of the property, 
it might have been a great protection to the purchaser. 
Suppose, therefore, that, after the creation of such a 
term as we have spoken of, the whole property had been 
sold. The purchaser, in this case, often preferred having 
the term still kept on foot, and assigned by the trustees 
to a new trustee of his own choosing, in trust for himself. 
Assignment in his heirs and assigns ; or, as it was technically said, in 
Se'inheriN" ^nw^ to attend the inheritance. The reason for this pro- 
ance. ceeding was that the former owner might, possibly, since 

the commencement of the term, have created some in- 
cumbrance upon the property, of which the purchaser 

(g) Doe d. Blight v. Petty 1 1 and Lord St. Leonards' c'oraments 

Add. & EHis, 842. on this case, Sug. V. & P. 507, 

(A) Co Litt. 338 b. 13th ed. 

(i) 3 Prest. Conv. 310, 311. (k) Sugd. Vend. & Pur. 505, 

See Law v. Urlwin 16 Sim. 377, 13th ed. 
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was ignorant, and against which, if existing, he was of 
course desirous of being protected. Suppose, for instance, Case of a rent- 
that a rent-charge had been granted to be issuing out of *^""'^®' 
the lands, subsequently to the creation of the term : this 
rent -charge of course could not affect the term itself, but 
was binding only on the freehold, subject to the term. 
The purchaser, therefore, if he took no notice of the 
term, bought an estate, subject not only to the term, 
but, also, to the rent-charge. Of the existence of the 
term, however, we suppose him to have been aware. If Consequence 
now he should have procured the term to be surrendered ^f *h "terai.^^ 
to himself, the unknown rent-charge, not being any estate 
in the land, would not have prevented the union and 
merger of the term in the freehold. The term would 
consequently have been destroyed, and the purchaser 
would have been left without any protection against the 
rent-charge, of the existence of which he had no know- 
ledge, nor any means of obtaining information. The 
rent-charge, by this means, became a charge, not only 
on the legal seisin, but also on the possession of the 
lands, and was said to be accelerated by the merger of 
the term (/). The preferable method, therefore, always 
was to avoid any merger of the term ; but, on the con- 
trary, to obtain an assignment of it to a trustee in trust The term 
for the purchaser, his heirs and assigns, and to attend the ^^^^ ^,^^^ , 

, o ' been assigned 

inheritance. The trustee thus became possessed of the to attend the 

lands for the term of 1,000 years ; but he was bound, by *°^e"t*nce. 

virtue of the trust, to allow the purchaser to receive the 

rents, and exercise what acts of ownership he might 

please. If, however, any unknown incumbrance, such 

as the rent-charge in the case supposed, should have 

come to light, then was the time to bring the term into 

action. If the rent-charge should have been claimed, 

the trustee of the term would at once have interfered, 

and informed the claimant that, as his rent-charge was 

(/) 3 Prest. Conv. 460. 
A a2 
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made subsequently to the temiy he must wait for it till 
the term was over, which was in effect a postponement 
fine die. In this manner, a term became a valuable pro- 
tection to any person on whose behalf it was kept on foot, 
as well as a source of serious injury to any incumbrancer, 
such as the grantee of the rent-charge, who might have 
neglected to procure an assignment of it on his own 
behalf, or to obtain a declaration of trust in his &your 
from the legal owner of the term. For it will be observed 
that, if the grantee of the rent>charge had obtained from 
the persons in whom the term was vested, a declaration 
of trust in his behalf, they would have been bound to 
retain the term, and could not lawiuUy have assigned it 
to a trustee for the purchaser. 

If the pur- If the purchaser, at the time of his purchase, should 

tic^of the in- ^^^^ ^^ uoticc of the rent-charge, and should yet have 
cumbrance at procured an assignment of the term to a trustee for his 
purchase, he own benefit, the Court of Chancery would, on the first 
could not use principles of equity, have prevented his trustee from 

making any use of the term to the detriment of the 
grantee of the rent-charge (m). Such a proceeding would 
evidently be a direct fraud, and not the protection of an 
innocent purchaser against an unknown incumbrance. 
An exception. To this rule, however, one exception was admitted, 

which reflects no great credit on the gallantry, to say 
the least, of those who presided in the Court of Chan- 
cery. In the common case of a sale of lands in fee 
simple from A. to B., it was holden that, if there existed 
a term in the lands, created prior to the time when A.'s 
seisin commenced, or prior to his marriage, an assign- 
Dower barred ment of this term to a tnistee for B. might be made use 

of reTm."""^"' ^^ ^^^ *^ purpose of defeating the claim of A.'s wife, 

after his decease, to her dower out of the premises (»). 
Here B. evidently had notice that A. was married, and 

(w) Willoughbyv. Willoughby, (n) Sugd. Vend. & Pur. 510, 

1 T. Rep. 763. 13tb ed. ; Co Litt. 208 a, n. (1). 



OF A TBRM OF YEARS. 357 

he knew also that, by the law, the widow of A. would, 
on his decease, be entitled to dower out of the lands. 
Yet the Court of Chancery permitted him to procure an 
assignment of the term to a trustee for himself, and to 
tell the widow that, as her right to dower arose subse- 
quently to the creation of the term, she must wait for 
her dower till the term was ended. We have already 
seen (o), that, as to all women married after the first of 
January, 1834, the right to dower has been placed at 
'the disposal of their husbands. Such husbands, there- 
fore, had no need to request the concurrence of their 
wives in a sale of their lands, or to resort to the device 
of assigning a term, should this concurrence not have 
been obtained. 

When a term had been assigned to attend the inherit- The owner of 

., ^i-i'- X jj the inheritance 

ance, the owner oi such mhentance was not regarded, subject to an 
in consequence of the trust of the term in his favour, as attendant term, 

, , ' . . had a real 

navmg any mterest ot a personal nature, even m con- estate. 
templation of equity; but as, at law, he had a real 
estate of inheritance in the lands, subject to the term, 
so, in equity, he had, by virtue of the trust of the term 
in his favour, a real estate of inheritance in immediate 
possession and enjoyment (p). If the term were neither Term attendant 
surrendered nor assigned to a trustee to attend the in- ^7 construction 
heritance, it still was considered attendant on the in- 
heritance, by construction of law, for the benefit of all 
persons interested in the inheritance according to their 
respective titles and estates. 

# 
An act, however, has recently passed " to render the Act to render 
assignment of satisfied terms unnecessary" ( q). This oAatUfied"^"* 
act provides (r), that every satisfied term of years which, terms unneces- 
either by express declaration or by construction of law, ^^' 

(o) Ante, p. 201. (q) Stat. 8 & 9 Vict. c. 112. 

(p) Sugd. Vend. & Pur. 790, (r) Sect. 1. 

11th ed. 
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shall upon the thirty-first day of December, 1845, be at- 
tendant upon the reversion or inheritance of any lands, 
shall on tliat day absolutely cease and determine as to 
the land upon the inheritance or reversion whereof such 
term shall be attendant as aforesaid, except that every 
such term of years, which shall be so attendant as afore- 
said by express declaration, although thereby made to 
cease and determine, shall afford to every person the 
same protection against every incumbrance, charge, 
estate, right, action, suit, claim, and demand, as it 
would have afforded to him if it had continued to sub- 
sist, but had not been assigned or dealt with after the 
said thirty-first day of December, 1845, and shall, for 
the purpose of such protection, be considered in every 
court of law and of equity to be a subsisting term. The 
act further provides (*) that every term of years then 
subsisting, or thereafter to be created, becoming satisfied 
afler the thirty-first of December, 1845, and which, 
either by express declaration or by construction of law, 
shall afler that day become attendant upon the inherit- 
ance or reversion of any lands, shall, immediately upon 
the same becoming so attendant, absolutely cease and 
determine as to the land upon the inheritance or rever- 
sion whereof such term shall become attendant as 
aforesaid. In the two first editions of this work, some 
remarks on this act were inserted by way of Appendix. 
These remarks are now omitted, not because the author 
has changed his opinion on the wording of the act, but 
because the remarks, being of a controversial nature, 
seem to him to be scarcely fitted to be continued in 
every edition of a work intended for the use of students, 
and also because the act has, upon the whole, conferred 
a great benefit on the community. Experience has in 
fact shown that the cases in which purchasers enjoy 
their property without any molestation, are infinitely 

(s) Sect. 2. 
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more numerous than those in which they are compelled 
to rely on attendant terms for protection ; so that the 
saving of expense to the generality of purchasers seems 
greatly to counterbalance the inconvenience to which 
the very small minority may be put, who have occasion 
to set up attendant terms as a defence against adverse 
proceedings. And it is very possible that some of the 
questions to which this act gives rise may never be 
actually litigated in a court of justice. The public gene- 
rally require that the expense of legal transactions shall 
be lessened, whilst they appear very Uttle anxious that 
titles should be made more secure. It is notorious that 
in sales by auction, conditions to accept defective titles 
have very little effect in deterring purchasers. These 
considerations seem to affect the question of a general General regis- 
registry of deeds, and to render it doubtful whether the ^^' 
increased certainty of title which such a registry would 
confer in a few cases would counterbalance the increase 
of expense to which every transaction, even the smallest, 
would inevitably be subject. 
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CHAPTER II. 



OF A MORTGAGE DEBT. 



A mortgage 
debt is a per- 
sonal interest 
in land in 
equity only. 



Example. 



Our next subject for consideration is a mortgage debt 
The term mortgage debt is here employed for want of 
one which can more precisely express the kind of interest 
intended to be spoken of. Every person who borrows 
money, whether upon mortgage or not, incurs a debt or 
personal obligation to repay out of whatever means he 
may possess ; and this obligation is usually expressed in 
a mortgage deed in the shape of a covenant by the bor- 
rower to repay the lender the money lent, with interest, 
at the rate agreed on. if, however, the boiTower should 
personally be unable to repay the money lent to him, or 
if, as occasionally happens, it be expressly stipulated that 
the borrower shall not be personally Uable to repay, then 
the lender must depend solely upon the property mort- 
gaged ; and the nature of his interest in such property, 
here called his mortgage debt, is now attempted to be 
explained. In this point of view, a mortgage debt may 
be defined to be an interest in land of a personal nature, 
recognized as such only by the Court of Chancery, in its 
office of administering equity. In equity, a mortgage 
debt is a sum of money, the payment whereof is secured, 
with interest, on certain lands ; and being money, it is 
personal property, subject to all the incidents which ap- 
pertain to such property. The Courts of Law, on the 
other hand, do not regard a mortgage in the light of a 
mere security for the repayment of money with interest. 
A mortgage in law is an absolute conveyance, subject to 
an agreement for a reconveyance on a certain given 
event. Thus, let us suppose freehold lands to be con- 
veyed by A., a person seised in fee, to B. and his heirs. 
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subject to a proviso, that on re-payment on a given 
future day, by A. to B., of a sum of money then lent 
by B. to A., with interest until re-payment, B. or his 
heirs will re-convey the lands to A. and his heirs ; and 
with a further proviso, that until default shall be made 
in payment of the money, A. and his heirs may hold 
the land, without any interruption from B. or his heirs. 
Here we have at once a common mortgage of freehold 
land (a). A., who conveys the land, is called the mort- 

(a) By the last Stamp Act, stat. 13 & 14 Vict. c. 97, mortgages 
are now subject to an ad valorem duty of one-eighth per cent, or hal& 
a-crown per hundred pounds on the amount of the mortgage money, 
according to the following table : — 

Not exceeding £50 ------- 

Exceeding £50 and not exceeding £100 

„ 100 „ 150 

„ 150 „ 200 

„ 200 „ 250 

„ 250 „ 300 

And where the same shall exceed £300, 
then for every £100 and also for any 

fractional part of £100 2 6 

And where the same shall be made as a security for the re- payment of 
money to be thereafter lent, advanced, or paid, or which may become 
due upon an account current, together with any sum already advanced 
or due, or without, as the case may be (other than and except any 
sum or sums of money to be advanced for the insurance of any pro- 
perty comprised in such mortgage against damage by fire, or to be 
advanced for the insurance of any life or lives, or for the renewal of 
any grant or lease upon the dropping of any life or lives, pursuant to 
any agreement in any deed whereby any estate or interest held upon 
such life or lives shall be granted, assigned or assured, or whereby any 
annuity shall be granted or secured for such life or lives), if the total 
amount of the money secured, or to be ultimately recoverable there- 
upon, shall be limited not to exceed a given sum, the same duty will 
be payable as on a mortgage for such limited sum. And if the total 
amount secured or to be ultimately recoverable shall be uncertain and 
without any limit, the deed will be available as a security or charge for 
such an amount only as the ad valorem duty denoted by any stamp or 
stamps thereon will extend to cover. The progressive duty is the 
same as on purchase deeds. See ante, pp. 164, 165. 
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gagor ; B., who lends the money, and to whom the land 
is conveyedy is called the mortgagee. The conveyance 
of the land from A. to B. gives to B., as is evident, an 
estate in fee simple at law. He thenceforth becomes, at 
law, the absolute owner of the premises, subject to the 
agreement under which A. has a right of enjoyment, 
until the day named for the payment of the money (b) ; 
on which day, if the money be duly paid, B. has agreed 
to re-convey the estate to A. If, when the day comes, 
A. should repay the money with interest, B. of course 
must re-convey the lands ; but if the money should not 
be re-paid punctually on the day fixed, there is evidently 
nothing on the face of the arrangement to prevent B. 
from keeping the lands to himself and his heirs for ever. 
But upon this arrangement, a very different construction 
is placed by a Court of law and by a Court of equity, a 
construction which well illustrates the difference between 
the two. 

Construction of The Courts of law, still adhering, according to their 
a mortgage in ancient custom, to the strict literal meaning of the terms, 

hold, that if A. do not pay or tender the money punc- 
tually on the day named, he shaU lose the land for ever 
and this, according to Littleton (c), is the origin of the 
Origin of the ^^"^ mortgage or mortuum vadium, " for that it is doubt- 
term mortgage, ful ivhcthcr the feoffor will pay at the day limited, such 

sum or not : and if he doth not pay, then the land which 
is put in pledge, upon condition for the payment of the 
money, is taken from him for ever, and is dead to him 
upon condition, &c. And if he doth pay the money, 
then the pledge is dead as to the tenant, &c." Correct, 
however, as is Littleton's statement of the law, the accu- 
racy of his derivation may be questioned ; as the word 
mortgage appears to have been applied, in more early 

{b) See as to this, Doe d. Rity- Q. B. 147 ; Rogers v. Grazehrookf 
lance v. Lightjoot, 8 Mee. & W. 8 Q. B. 895. 
553 ; Doe d. Panlty v. Day^ 2 (c) Sect. 332. 
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times, to a feoffment to the creditor and his heirs, to be 
held by him until his debtor paid him a given sum; 
until which time he received the rents without account, 
so that the estate was unprofitable or dead to the debtor 
in the meantime (d) ; the rents being taken in lieu of 
interest, which, under the name of usury, was anciently 
regarded as an unchristian abomination {e) . This species 
of mortgage has, however, long been disused, and the 
form above given is now constantly employed. From The legal estate 
the date of the mortgage deed, the legal estate in fee- ^orSw^e/ *^ 
simple belongs, not to the mortgagor, but to the mort- 
gagee. The mortgagor, consequently, is thenceforward 
unable to create any legal estate or interest in the pre- 
mises : he cannot even make a valid lease for a term of The mortgagor 
years (/), — a point of law too frequently neglected by ^^^k ^a^^sdid 
those whose necessities have obliged them to mortgage lease, 
their estates. When the day named for payment is When the day 
passed, the mortgagee, if not repaid his money, may at passedTthe' ^ 
any time bring an action of ejectment against the mort- mortgagee may 
gagor without any notice, and thus turn him out of gagor without 
. possession (^); so that, if the debtor had no greater "o^^ce. 
mercy shown to him than a Court of law will allow, the 
smallest want of punctuality in his payment would cause 
him for ever to lose the estate he had pledged. In Stat 7 Geo. II. 
modern times, a provision has certainly been made by 
act of parliament for staying the proceedings in any 
action of ejectment brought by the mortgj^ee, on pay- 
ment by the mortgagor, being the defendant in the 

(d) Glanville, lih. 10, cap. 6; C. 411 ; Green v. James, 6 Mee. 
Coote on Mortgages, ch. 2. & Wels. 656 ; Doe v. Lord 

(e) Interest was first allowed Downe v. Thompson, 9 Q. B. 
by law by stat. 37 Hen. VIII. 1037. 

c. 9, by which also interest above (g) Keech v. Hall, Doug. 21 ; 

ten per cent, was forbiddeu. Doe d. Robi/ v. Maisei/, 8 Bar. & 

(/) See Doe d. Barney v. Cres. 767 ; Doe d» Fishery, Giles, 
Adams, 2 Cro. & Jerv. 235 ; 5 Bing. 421 ; Coote on Mort- 
Whiiton V. Peacock, 2 Bing. N. gages, book 3, ch. 3. 



c. 20. 
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action (A)y of all principal^ interest and costs (i)- But 
at the time of this enactment, the jurisdiction of equity 
over mortgages had become fully established; and the 
act may consequently be regarded as ancillary only to 
that full relief, which, as we shall see, the Court of Chan- 
cery is accustomed to afford to the mortgagor in all such 



cases. 



Interposition 
of the Court of 
Chancery. 



Equity of re- 
demption. 



The relative rights of mortgagor and mortgagee ap- 
pear to have long remained on the footing of the strict 
construction of their bargain, adopted by the Courts of 
law. It was not till the reign of James I. that the Court 
of Chancery took upon itself to interfere between the 
parties (J). But at length, having determined to inter- 
pose, it went so far as boldly to lay down as one of its 
rules, that no agreement of the parties, for the exclusion 
of its interference, should have any effect (A). This rule, 
no less benevolent than bold, is a striking instance of 
that determination to enforce fair dealing between man 
and man, which has raised the Court of Chancery, not- 
withstanding^ the many defects in its system of adminis- 
tratioa, to ite present ^wer and dignity. The Court of 
Chancery accordingly holds, that after the day fixed for 
the payment of the money has passed, the mortgagor 
has still a right to redeem his estate, on payment to the 
mortgagee of all principal, interest and costs due upon 
the mortgage to the time of actual payment. This right 
is called the mor^agor's equity of redemption ; and no 
agreement with the creditor, expressed in any terms, 
however stringent, can deprive the debtor of this equi- 
table right, on payment within a reasonable time. If, 
therefore, after the day fixed in the deed for payment, 
the mortgagee should, as he still may, eject the mort- 



(A) Doe d. Hurst v. Clifton, 4 
Adol. & £U. 814. 

(0 Stats. 7 Geo. II. c. 20, s. 1 ; 
15 & 16 Vict. c. 76, ss. 219, 220. 



(j) Coote on Mortgages, book 
l,ch. 3. 

(k) 2 Cha. Ca. 148; 7 Ves. 
273. 
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gagor by an action of ejectment in a Court of law, the 
Court of Chancery will neveiiheless compel him to keep 
a strict account of the rents and profits ; and, when he 
has received so much as will suffice to repay him the 
principal money lent, together with interest and costs, he 
will be compelled to re-convey the estate to his former 
debtor. In equity the mortg^ee is properly considered 
as having no right to the estate, further than is necessary 
to secure to himself the due re-payment of the money he 
has advanced, together with interest for the loan; the 
equity of redemption, which belongs to the mortgagor, 
renders the interest of the mortgagee merely of a personal 
nature, namely, a security for so much money. In a 
Court of law, the mortgagee is absolutely entitled ; and 
the estate mortgaged may be devised by his will (J), or, 
if he should die intestate, vniQ. descend to his heir at law ; 
but in equity he has a security only for the pajnnent of 
money, the right to which will, in common with his 
other personal estate, devolve on his executors or admi- 
nistrators, for whom his devisee or heir will be a trustee ; 
and, when they are paid, such devisee or heir will be 
obliged by the Court of Chancery, without receiving 
a sixpence for himself, to re-convey the estate to the 
mortgagor. 

Indulgent, however, as the Court of Chancery has 
shown itself to the debtor, it will not allow him for ever 
to deprive the mortgagee, his creditor, of the money 
which is his due ; and if the mortgagor will not repay * 
him within a reasonable time, equity will allow the 
mortgagee for ever to retain the estate to which he is 
already entitled at law. For this purpose it will be 
necessary for the mortgagee to file a bill of foreclosure Foreclosure, 
against the mortgagor, praying that an account may be 
taken of the principal and interest due to him, and that 
the mortgagor may b^ directed to pay the same, with 

(/) See 1 Jarm. Wills, 638, Ist ed.; 591, 2nd ed. 
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New enact- 
ment. 



costSy by a short day, to be appointed by the Court, and 
that in default thereof he may be foreclosed his equity 
of redemption (m). A day is then fixed by the Court for 
payment ; which day, however, may, on the application of 
the mortgagor, good reason being shown (ti), be post- 
poned for a time. Or, if the mortgagor should be ready 
to make re-payment, before the cause is brought to a 
hearing, he may do so at any time previously, on 
making proper application to the Court, admitting the 
tide of the mor^agee to the money and interest (o). 
If, however, on the day ultimately fixed by the Court, 
the money should not be forthcoming, the debtor will 
then be absolutely deprived of all right to any further 
assistance from the Court; in other words, his equity of 
redemption will be foreclosed, and the mortgagee will be 
allowed to keep, without further hindrance, the estate 
which was conveyed to him when the mortgage was 
first made. By the recent act to amend the practice and 
course of proceeding in the Court of Chancery, the 
Court is empowered, in any suit for foreclosure, to direct 
a sale of the property at the request of either party 
instead of a foreclosure (p). 



In addition to the remedy by foreclosure, which, it 

will be perceived, involves the necessity of a suit in 

Chancery, a more simple and less expensive remedy is 

Power of sale, now usually provided in mortgage transactions ; this is 

nothing more than a power given by the mortgage deed 
to the mortgagee, without further authority, to sell the 
premises, in case de&ult should be made in payment. 
When such a power is exercised, the mortgagee, having 
the whole estate in fee simple at law, is of course able to 
convey the same estate to the purchaser ; and, as this 



(m) Coote on Mortgages, book 
5, ch. 4. 

(it) Nanny v. Edwards, 4 Russ. 
1 24 ; Eyre v. Hanson, 2 Beav.478. 



(o) Stat. 7 Geo. II. c. 20, 8. 2. 
Ip) Stat. 15 & 16 Vict. c. 86, 
8.48. 



OF A MORTGAGE DEBT. 367 

remedy would be ineffectual, if the concurrence of the The mortga- 
mortgagor were necessary, it has been decided that his ^nce amnot 
concurrence cannot be required by the purcliaser (9). be required. 
The mortgagee, therefore, is at any time able to sell; 
but, having sold, he has no further right to the money 
produced by the sale than he had to the lands before 
they were sold. He is at liberty to retain to himself his 
principal, interest and costs ; and having done this, the 
surplus, if any, must be paid over to the mortgagor. 

If, after the day fixed for the payment of the money Mortgagor 
is passed, the mortgagor should wish to pay off the ^"endar^*** 
mortgaecj he must ffive to the Taort&see six calendar naonths* notice 

.1 , . ,. . ... <• 1 • ■ .. ^> a 01 intention to 

months previous notice m writing of his intention so to repay, 
do, and must then* punctually pay or tender the money 
at the expiration of the notice (r) ; for, if the money 
should not be then ready to be paid, the mortgagee will 
be entitled to fresh notice ; as it is only reasonable that 
he should have time afforded him to look out for a fresh 
security for his money. 

Mortgages of freehold lands are sometimes made for Mortgages for 
long terms, such as 1000 years. But this is not now I°°i*^"°*''^ 

years. 

often the case, as the fee simple is more valuable, and 
therefore preferred as a security. Mortgages for long 
terms, when they occur, are usually made by trustees, in 
whom the terms have been vested in trust to raise, by 
mortgage, money for the portions of the younger children 
of a family, or other similar purposes. The reasons for 
vesting such terms in trustees for these purposes were 
explained in the last chapter (s). 

Copyhold, as well as freehold lands, may be the sub- Mortgage of 
jects of mortgage. The purchase of copyholds, it will ^^^'Py***^^^*- 

(g) Corderv. Morgan, IS Vea, (r) Sharpnell v. Bktke, 2 Eq. 

344 ; Clayy. Sharpe, Sugd. Vend. Ca, Abr. 603, pi. 34. 
& Pur. Appendix, No. XIII. p. («) See ante, p. 349. 

1096,lltbed. 
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be remembered, is effected by a surrender of the lands 
fh>m the vendor into the hands of the lord of the manor, 
to the use of the purchaser, followed by the admittance 
of the latter as tenant to the lord (0* The mortgi^e of 
copyholds is effected by surrender, in a similar manner, 
from the mor^agor to the use of the mortgagee and his 
heirs, subject to a condition, that on payment by the 
mor^agor to the mortgagee of the money lent, together 
with interest, on a given day, the surrender shall be void. 
If the money should be duly paid on the day fixed, the 
surrender will be void accordingly, and the mortgagor 
will continue entitled to his old estate ; but if the money 
should not be duly paid on that day, the mortgagee will 
then acquire at law an absolute right to be admitted to 
the customary estate which was surrendered to him ; sub- 
ject nevertheless to the equitable right of the mortgagor, 
confining the actual benefit derived by the former to his 
principal money, interest and costs. The mortgagee, 
however, is seldom admitted, unless he should wish to 
enforce his security, contenting himself with the right to 
admittance conferred upon him by the surrender; and, 
if the money should be paid off, all that will then be 
necessary will be to procure the steward to insert on 
the court rolls a memorandum of acknowledgment, by 
the mortgagee, of satisfaction of the principal money 
and interest secured by the surrender {u). If the mort- 
gagee should have been admitted tenant, he must of 
course, on re-payment, surrender to the use of the mort- 
gagor, who will then be re-admitted. 

Mortgage of Leasehold estates also fi'equently form the subjects of 

leaseholds. mortgage. The term of years of which the estate con- 
sists is assigned by the mortgagor to the mortgagee, 
subject to a proviso for redemption or re-assignment on 
payment, on a given day, by the mortgagor to the mort- 

(0 Ante, pp. 322, 324. 

(m) 1 Scriv. Cop. 242; 1 Watk. Cop. 117, 118. 
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gagee, of the sum of money advanced, with interest; 
and with a further proviso for the quiet enjoyment of the 
premises by the mortgagor until default shall be made 
in payment The principles of equity as to redemption 
apply equally to such a mortgs^e, as to a mortgage of 
freeholds ; but, as the security, being a term, is always 
wearing out, payment will not be permitted to be so long 
deferred. A power of sale also is frequently inserted in 
a mortgage of leaseholds. From what has been said in 
the last chapter (x), it will appear that, as the mortgagee 
is an assignee of the term, he will be liable to the land- 
lord, during the continuance of the mortgage, for the 
payment of the rent and the performance of the cove- 
nants of the lease ; against this liability the covenant of 
the mortgagor is his only security. In order, therefore, 
to obviate this liability, when the rent or covenants are . 
onerous, mortgages of leaseholds are frequently made 
by way of demise or underlease : the mortgagee by this Mortgage by 
means becomes the tenant only of the mortgagor, and "'^^®'*®**®' 
consequently a mere stranger with regard to the land- 
lord (y). The security of the mortgagee in this case is 
obviously not the whole term of the mortgagor, but only 
the new and derivative term created by the mortgage. 

In some cases the exigency of the circumstances will Deposit of 
not admit of time to prepare a regular mortgage ; a * ® ** *• 
deposit of the title deeds is then made with the mort- 
gagee ; and notwithstanding the stringent provision of 
the Statute of Frauds to the contrary (z), it has been 
held by the Court of Chancery that such a deposit, even 
without any writing, operates as an equitable mortgage 
of the estate of the mortgagor in the lands comprised in 
the deeds (a). And the same doctrine applies to copies 

(or) Ante, p 342. (a) Russell v. Rustell, 1 firo. 

(y) See ante, p. 347. C. C. 269. See Ex parte Haigh, 

(i) 29 Car. II. c. 3, ss. 1, 3; 11 Ves. 403. 
ante, pp. 131, 344. 

R.P. B B 
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of court roll relating to copyhold lands (b\ for soch 
copies are the title deeds of copyholders. 

Vendor't lien. When lands are sold, but the whole of the purchase 
money is not paid to the vendor, he has a lien in equity 
on the lands for the amount unpaid, together with in- 
terest at four per cent., the usual rate allowed in equity (c). 
And the circumstance of the vendor having taken from 
the purchaser a bond or a note for the payment of the 
money will not destroy the Hen (d). But if the vendor 
take a mortgage of part of the estate, or any other in- 
Sale for an- dependent security, his lien will be gone. If the sale be 
n«"y« made in consideration of an annuity, it appears that a 

lien will subsist for such annuity («), unless a contrary 
intention can be inferred from the nature of the trans- 
action (/). 

A itipulation A curious illustration of the anxiety of the Court of 
terMt'on failure "Chancery to prevent any imposition being practised by 
of punctual the mortgagee upon the mortgagor occurs in the fol- 
vomI *" " lowing doctrine : that, if money be lent at a given rate 

of interest, with a stipulation that, on failure of punctual 
payment, such rate shall be increased, this stipulation 
is held to be void as too great a hardship on the mort- 
gagor ; whereas, the very same effect may be effectually 
But a itipula- accomplished by other words. If the stipulation be, tbat 
tfiTintCTCT "i*n *® higher rate shall be paid, but on punctual payment 
punctual pay- a lower rate of interest shall be accepted, such a stipula- 

ment ia good. 

(6) Whilbread v. Jordan, 1 552, 13th ed. 

You. & Coll. 303 J Lewit v. John, (d) Grant v. Millt, 2 Vcb. & 

1 C. P. Coop. 8. See, however, Bea. S06; WinUr v. Lord Anson, 

•Sugd. Vend. & Pur. 630, 13th 3 Rusa. 488. 

ed. ; Jonei v. Smiih, 1 Hare, 56 ; (e) Matthew v. Bowler, 6 Hare, 

IPhill. 244. 110. 

(f) Chapman v. Tanner, 1 Vern. (/) Buckland v. Pocknell, 13 

267 ; PoUexfen v. Moore, 3 Atk. Sim. 406 ; Dixon v. Ga^ere, 21 

272; Mackreth y. Symmont, 15 Beav. 118. 
Yes. 328 ; Sugd. Vend. & Pur. 
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tion, being for the benefit of the mortgagor^ is valid, and 
will be allowed to be enforced (g). The highest rate of 
interest which could be taken upon the mortgs^e of any 
lands, tenements or hereditaments, or any estate or inte- 
rest therein, was formerly 51. per cent, per annum ; and 5/. per cent, 
all contracts and assurances, whereby a greater rate of hlghes/rate of 
interest was reserved or taken on any such security, were interest on 
deemed to have been made or executed for an illegal lands, 
consideration (A). By a modem statute (i), the previous 
restriction of the interest of all loans to 5L per cent, was 
removed, with respect to contracts for the loan or for- 
bearance of money above the sum of 10/. sterling; but 
loans upon the security of any lands, tenements or here- 
ditaments, or any estate or interest therein, were expressly 
excepted (j). But, by an act of parliament passed on Repeal of the 
the 10th of August, 1854 (A), all the laws against usury "^"'T^^*'^^ 
were repealed ; so that, now, any rate of interest may 
be taken on a mortgage of lands which the mortgagor is 
willing to pay. 

The loan of money on mortgage is an investment fre- Mortgages to 
quently resorted to by trustees, when authorized by their *™^'®®*- 
trust to make such use of the money committed to their 
care ; in such a case, the fact that they are trustees, and 
the nature of their trust, are usually omitted in the mort- 
gage deed, in order that the title of the mortgagor or his 
representatives may not be affected by tl^e trusts. Jt ig, 
however, a rule of equity, that when money is advanced 
by more persons than one, it shall be deemed, unless the 
contrary be expressed, to have been lent in equal shares by 

(g) 3 Burr. 1374; 1 Fonb. Eq. v. Wyatt, 4 Q. B. 749. 
398. (») 2 & 3 Vict. c. 37, continued 

(h) Stat. 12 Anne, et. 2, c. 16; by stat. 13 & 14 Vict. c. 56. 
5 & 6 Will. IV. c. 41 ; 2 & 3 O) See FolUii v. i^foo^e,4 Ex. 

Vict. c. 37; Thibault v. Gibson^ Rep. 410. 
12 Mee. & Wels. 88 ; Hodgkinson (k) Sfcat. 17 & 18 Vict. c. 90. 

B B 2 
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each (/) : if this were thecafieytheexecutororadmiiiistrator 
of any one of the parties would, on his decease, be entitled 
to receive his share (m). In order, therefore, to prevent the 
application of this rule, it is usual to declare, in aU mort- 
gages made to trustees, that the money is advanced by 
them on a joint account, and that, in case of the decease 
of any of them in the lifetime of the others, the receipts 
of the survivors or survivor shall be an effectual dis- 
charge for the whole of the money. 

Judgment We have already defined a mortgage debt as an 

on moriffage?! interest in land of a personal nature (n) ; and in accord- 
interest m the ance with this view, it has been held that judgment 

debts against the mortgagee are a charge upon his in- 
terest in the mortgaged lands (o). Whenever therefore 
any dealing takes place with a mor^;agee in respect of 
his mortgage debt, a search for judgments ought to be 
made in his name, in the Index at the Common Pleas 
New enact- Office (p). But it is now provided by a recent sta- 
tute (y), that where any mortgage shall have been paid 
off prior to, or at the time of, the conveyance of the 
lands to a purchaser or mortgagee for valuable consi- 
deration, the lands shall be discharged both from the 
judgment and crown debts of the mortgagee. 

Equity of re- During the continuance of a mortgage, the equity of 
equitable redemption which belongs to the mortgagor is regarded 

by the Court of Chancery as an estate, which is alien- 
able by the mortgagor, and descendible to his heir, in 

(/) 3 Atk. 734 ; 2 Ves. sen. Wood, 1 Jur. N. S. 157; 5. C 1 

258 ; 3 Ves. jun. 631. Kay & J. 313. 

(m) Petty v. Styward^ 1 Cha. (p) See ante, p. 74. 

Rep. 57; 1 Eq. Ca. Ab. 290; (9) Stat. 18 & 19 Vict. c. 15, 

Vickeri v. Cowelt^ 1 Beav. 529. s. 11 ; Greaves v, Wilson^ Rollsi 

(n) Ante, p. 360. 4 Jur. N. S. 802. 

(0) Ruttellv. M^Cultoch, V. C. 
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the same manner as any other estate in equity (r) ; the 
Court in truth regards the mortgagor as the owner of 
the same estate as before, subject only to the mortgage. 
In the event of the decease of the mortgagor, the lands 
mortgaged will consequently devolve on the devisee 
under his will, or if he should have died intestate, on 
his heir. And the mortgage debt, to which the lands are 
subject, was until recently payable in the first place, like 
all other debts, out of the personal estate of the mort- 
gagor (5). As in equity the lands are only a security to 
the mortgagee, in case the mortgagor should not pay 
him, so also in equity the lands still devolved as the real 
estate of the mortgagor, subject only to be resorted to 
for payment of the debt, in the event of his personal 
estate being insufficient for the purpose. But by a re- The mortgage 
cent act of parliament (0 it is now provided, that when nTarily^payable 
any person shall, after the 31st of December, 1854, die outofthemort- 
seised of or entitled to any estate or interest in any land or 
other hereditaments which shall at the time of his death 
be charged with the payment of any sum of money by 
way of mortgage, and such person shall not, by his will 
or deed or other document, have signified any contrary 
or other intention, the heir or devisee to whom such 
lands or hereditaments shall descend or be devised shall 
not be entitled to have the mortgage debt discharged or 
satisfied out of the personal estate or any other real 
estate of such person ; but the land or hereditaments so 
charged shall, as between the diflPerent persons claiming 
through or under the deceased person, be primarily 
liable to the payment of all mortgage debts with which 
the same shall be charged ; every part thereof, according 
to its value, bearing a proportionate part of the mortgage 
debts charged on the whole thereof; provided that no- 
thing therein contained shall affect or diminish any right 

(r) See ante, p. 140, et seq. 4 Q. 6. 182 ; Mathew v. Black- 

(») 2 Jarm. Wills, 554, 1st ed.; more, 1 H. & N. 762. 
534, 2nd ed.; see Yata v. Aston, {() Stat 17 & 18 Vict. c. 113. 
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of the mortgagee to obtain itiU payment of his mortgage 
debt either out of the personal estate of the person so 
dying as aforesaid or otherwise ; provided also, that 
nothing therein contained shall affect the rights of any 
person claiming under any deed, will or document made 
before the 1st of January, 1866. 

Mortgafi^ of fhe equity of redemption belonging to the mortgagor 

demption. may again be mortgaged by him, either to the former 

mortgagee by way of further charge, or to any other 
person. In order to prevent frauds by clandestine mort- 
gages, it is provided by an act of William and Mary (w), 
that a person twice mortgaging the same lands, without 
discovering the former mortgage to the second mort- 
gagee, shall lose his equity of redemption. Unfortu- 
nately, however, in such cases the equity of redemption, 
after payment of both mortgages, is generally worth 
nothing. And if the mortgagor should again mortgage 
the lands to a third person, the act will not deprive such 
third mortgagee of his right to redeem the two former 
mortgages (v). When lands are mortgaged, as occasion- 
ally happens, to several persons, each ignorant of the 
security granted to the other, the general rule is, that the 
several mortgages rank as charges on the lands in the 
order of time in which they were made, according to the 
maxim qui prior est tempore, potior est jure (ar). But as 
the first mortgagee alone obtains the legal estate, he has 
this advantage over the others, that if he takes a further 
charge on a subsequent advance to the mortgagor, with- 
out notice of any intermediate second mortgage, he will 
be preferred to an intervening second mortgagee (y). 
And if a third mortgagee, who has made his advance 
without notice of a second mortgage, can procure a 

(«i) Stat. 4 & 5 Will. & Mary, Wiltshire v. Rabbits, 14 Sim. 76; 

c. 16, 8. 3. Wilmot v. Pike, 5 Hare, 14. 

(t?) Sect. 4. (y) Goddard V. Complin, 1 

(.r) Jones v. Jones, 8 Sim. 633; Cha. Ca. 119. 
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transfer to himself of the first mortgage, he may tacky as Tacking, 
it is said, his third mortgage to the first, and so postpone 
the intermediate incumbrancer (^r). For, in a contest 
between innocent parties, each having equal right to the 
assistance of a Court of Equity, the one who happens 
to have the legal estate is preferred to the others ; the 
maxim being, that when the equities are equal, the law 
shall prevail. A mortgage, however, may be made for Mortgage for 
securing the payment of money which may thereafter "'"^® 
become due from the mortgagor to the mortgagee; 
with this exception, that a solicitor is forbidden to take 
from his client such a security for future costs, lest he Future costs, 
should be tempted, on the strength of it, to run up a 
long bill (a). Where a mortg^e extends to future ad- Future ad- 
vances, it has recently been decided, that the mortgagee ^*"*'®*' 
cannot safely make such advances, if he have notice of 
an intervening second mortgage (ft). 

(«) Braces, Duchess of Marl- 4 Jur. N. S. 1119, overruling 

borough^ 2 P. Wms. 491. Gordon v. Graham, 7 Vin. Ab. 

(a) Jones v. Tripp, Jac. 322. 52, pi. 3. Sed yu. f 
{b) Roit v. Hopkiason, L. C, 
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Wftrranty. 



Warranty im- 
plitd by word 



Exprefi war- 
ranty. 



OP TITLE. 

It h evident that the acquisition of property is of little 
benefit, unless accompanied with a prospect of retaining 
it without interruption. In ancient times, conveyances 
were principally made from a superior to an inferior, as 
from the great baron to his retainer, or from a &ther to 
his daughter on her marriage (a). The grantee became 
the tenant of the grantor; and if any consideration 
were given for the grant, it more frequently assumed the 
form of an annual rent, than the immediate payment of 
a large sum of money (ft). Under these circumstances, 
it may readily be supposed, that, if the grantor were 
ready to warrant the grantee quiet possession, the title 
of the former to make the grant would not be very 
strictly investigated ; and this appears to have been the 
practice in ancient times; every charter or deed of 
feofiment usually ending with a clause of warranty, by 
which the feoffor agreed that he and his heirs would 
warrant, acquit, and for ever defend the feoffee and his 
heirs against all persons (c). Even if this warranty 
were not expressly inserted, still it would seem that the 
word give, used in a feoffment, had the effect of an im- 
plied warranty ; but the force of such implied warranty 
was confined to the feoffor only, exclusive of his heirs, 
whenever a feoffment was made of lands to be holden 
of the chief lord of the fee (rf). Under an express war- 
ranty, the feoffor, and also his heirs, were bound, not 
only to give up all claim to the lands themselves, but 



(a) See ante, p. 36. 

(b) Ante, p. 37. 

(c) Bract, lib. 2, cap. 6, foL 



17 a. 

(d) 4 Edw. I. stot. 3, c. 6 ; 2 
Inst. 275 ; Co. Litt 384 a, n. (I). 



.m t^m j s ' 
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also to give to the feoffee or his heirs other lands of the 
same value^ in case of the eviction of the fepffee or his 
heirs by any person having a prior title (e); and this 
warranty was binding on the heir of the feoffor whether 
he derived any lands by descent from the feoffor or 
not (/), except only in the case of the warranty com- 
mencingy as it was said, by disseisin ; that is, in the case 
of the feoffor making a feoffment with wananty of lands 
of which he, by that very act {g)y disseised some per- 
son (h)y in which case it was too palpable a hardship to 
make the heir answerable for the misdeed of his ances- 
tor. But, even with this exception, the right to bind the 
heir by warranty was found to . confer on the ancestor 
too great a power ; thus, a husband, whilst tenant by 
the curtesy of his deceased wife's lands, could, by making 
a feoffment of such lands with warranty, deprive his son 
of the inheritance; for the eldest son of the marriage 
would usually be heir both to his mother and to his 
father: as heir to his mother he would be entitled to 
her lands, but as heir of his father he was bound by his 
warranty. This particular case was the first in which a 
restraint was applied by parliament to the effect of a 
warranty, it having been enacted (i), that the son should 
not, in such a case, be barred by the warranty of his 
&ther, unless any heritage descended to him of his 
father's side, and then he was to be barred only to the 
extent of the value of the heritage so descended. The 
force of a warranty was afterwards greatly restrained by 
other statutes, enacted to meet other cases (k) ; and the Warranty now 
clause of warranty having long been disused in modem ineffectual, 
conveyancing, its chief force and effect have now been 
removed by clauses of two of the recent statutes, passed 

(e) Co. Litt. 365 a. {k) Stat. Be donU, 13 £dw. I. 

(J') Litt. 8. 712. c. 1, as construed by the judges, 

(g) Litt 8.704; Co. Litt. 371 a. see Co. Litt. 373 b, n. (2); 

(A) Litt. 88. 697, 698, 699, 700. Vaughan, 375 ; stat. 1 1 Hen.VIJ. 

(i) Stat. 6 Edw. I. c. 3. e. 20; 4 & 5 Anne, c. 16, s. 21. 
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at the recommendation of the real property commis- 
sioners (/). « 



Words which 
in themselves 
imply a cove- 
nant for quiet 
enjoyment. 

Demiie. 



Give, 
Grant, 

Exchange. 
Partition, 



Grant, bargain 
and tell, in bar- 
gain and sale of 
lands in York- 
shire. 



In addition to an express warranty, there were for- 
merly some words used in conveyancing, which in them- 
selves implied a covenant for quiet enjoyment ; and one 
of these words, namely, the word demise, still retains 
this power. Thus, if one man demises and lets land to 
another for so many years, this word demise operates as 
an absolute covenant for the quiet enjoyment of the 
lands by the lessee during the term (m). But if the lease 
should contain an express covenant by the lessor for 
quiet enjoyment, limited to his own acts only, such ex- 
press covenant showing clearly what is intended will 
nuUify the implied covenant, which the word demise 
would otherwise contain (n). So, as we have seen, the 
word give formerly implied a personal warranty ; and the 
word grant was supposed to have implied a warranty, 
unless followed by any express covenant, imposing on 
the grantor a less liability (o). An exchange and a parti- 
tion between coparceners have also until recently implied 
a mutual right of re-entry, on the eviction of either of 
the parties from the lands exchanged or partitioned (p). 
And, by the Registry Acts for Yorkshire, the words 
granty bargain, and sell, in a deed of bargain and sale of 
an estate in fee simple, inroUed in the Register Office, 
imply covenants for the quiet enjoyment of the lands 
against the bargainor, his heirs and assigns, and all 
claiming under him, and also, for further assurance 
thereof, by the bargainor, his heirs and assigns, and 
all claiming under him, unless restrained by express 
words (q). The word grant, by virtue of some other acts 



(/) 3 & 4 Wm. IV. c. 27, 8. 
39; 3 & 4 Will. IV. c. 74, 8. 14. 

(m) Spencer's cote f 5 Rep. 17 a; 
Bac. Ab. tit. Covenant (B). 

(fi) Noke't case, 4 Rep. 80 b. 



(o) See Co. Litt. 384 a, n. (1). 

(p) Bustard's case, 4 Rep. 
121 a. 

(g) Stat. 6 Aone, c. 35, ss. 30, 
34; 8 Geo. ll.c. 6, 8.35. 
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of parliament, also implies covenants for the title (r). 
But the act to amend the law of real property now pro- New enact- 
vides that an exchange or a partition of any tenements ™® 
or hereditaments made by deed shall not imply any con- 
dition in law ; and that the word give or the word grant 
in a deed shall not imply any covenant in law in respect 
of any tenements or hereditaments, except so far as the 
word give or the word grant may by force of any act of 
parliament imply a covenant (s). The author is not 
aware of any act of parliament by force of which the 
word ffive implies a covenant. 

The absence of a warranty is principally supplied in 
modem times by a strict investigation of the title of the 
person who is to convey ; although, in most cases, cove- Covenants for 
nants for title, as they are termed, are also given to the 
purchaser. On the sale or mortgage of copyhold lands 
these covenants are usually contained in a deed of cove- 
nant to surrender, by which the surrender itself is im- 
mediately preceded (0, the whole being regarded as one 
transaction (w). By these covenants, the heirs of the 
vendor are always expressly bound ; but like all other 
similar contracts, they are binding on the heir or devisee 
of the covenantor to the extent only of the property 



(r) As in conveyances iy com- 
panies under the Lands Clauses 
Consolidation Act, 1845, stat. 8 
& 9 Vict. c. 18, s. 132 ; and in 
conveyances to the governors of 
Queen Anne's Bounty, stat. 1 & 
2 Vict. c. 20, s. 22. Convey- 
ances by joint stock companies 
registered under the Joint Stock 
Companies Act, 1856, also imply 
covenants for title. Stat. 19 & 20 
Vict. c. 47, s. 46. 

(s) Stat. 8 & 9 Vict c. 106, 
8. 4, repealing stat. 7 & 8 Vict. 



c. 76, 8. 6. 

(0 By the last Stamp Act, 
stat. 13 & 14 Vict. c. 97, such a 
deed of covenant is now charged 
with a duty of 10s., and if the 
ad valorem duty on the sale or 
mortgage is less than that sum, 
then a duty of equal amount only 
is payable, with a progressive 
duty similar to that on a pur- 
chase. See ante, pp. 164, 165. 

(t<) Riddell V. Ridden, 7 Sim. 
529. 
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which may descend to the one, or be devised to the 
other (v). Unlike the simple clause of warranty in an- 
cient days, modem covenants for title are five in number, 
and few conveyancing forms can exceed them in the 
luxuriant growth to which their verbiage has attained (w). 
The first covenant is, that the vendor is seised in fee 
simple ; the next, that he has good right to convey the 
lands ; the third, that they shall be quietly enjoyed ; the 
fourth, that they are free from incumbrances ; and the 
last, that the vendor and his heirs will make any further 
assurance for the conveyance of the premises which may 
reasonably be required. At the present day, however, 
the first covenant is usually omitted, the second being 
evidently quite sufficient without it; and the length of 
the remaining covenants has of late years somewhat 
diminished. These covenants for title vary in compre- 
hensiveness, according to the circumstances of the case. 
A vendor never gives absolute covenants for the title to 
the land he sells, but always limits his responsibility to 
the acts of those who have been in possession since the 
last sale of the estate ; so that if the land should have 
been purchased by his father, and so have descended to 
the vendor, or have been left to him by his father's will, 
the covenants will extend only to the acts of his father 
and himself (a?) ; but, if the vendor should himself have 
purchased the lands, he will covenant only as to his own 
acts (y), and the purchaser must ascertain, by an exami- 
nation of the previous title, that the vendor purchased 
Covenants for what he may properly re-sell. A mortgagor, on the 
gagor.^ * "^' " other hand, always gives absolute covenants for title ; for 

those who lend money are accustomed to require every 
possible security for its re-payment: and, notwithstanding 
these absolute covenants, the title is investigated on every 
mortgage, with equal, and indeed with greater strictness, 



Covenants for 
title by a 
vendor. 



(v) Ante, pp. 68, 69. 

(w) See Appendix (C). 

(j) Sugd. Vend. & Pur. 463, 



13th ed. 
(^) See Appendix (C). 
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than on a purchase. When a sale is made by trustees, Covenants by 
who have no beneficial interest in the property them- *'^""*®®** 
selves, they merely covenant that they have respectively 
done no act to incumber the premises. If the money is 
to be paid over to A. or B., or any persons in fixed 
amounts, the persons who take the money are expected 
to covenant for the title {z) ; but, if the money belongs 
to infants, or other persons who cannot covenant, or is 
to be applied in payment of debts or for any similar pur- 
pose, the purchaser must rely for the security of the title 
solely on the accuracy of his own investigation (a). 

The period for which the title is investigated is the Sixty years' 
last sixty years (b) ; and every vendor of freehold pro- " ® require . 
perty is bound to furnish the intended purchaser with 
an abstract of all the deeds, wills and other instruments 
which have been executed, with respect .to the lands in 
question, during that period; and also to give him an 
opportunity of examining such abstract with the original 
deeds, and with the probates or office copies of the wills; 
for, in every agreement to sell is implied by law an 
agreement to make a good title to the property to be 
sold (c). The proper length of title to an advowson is, Advowson. 
however, 100 years (rf), as the presentations, which are 
the only fruits of the advowson, and, consequently, the 
only occasions when the title is likely to be contested, 
occur only at long intervals. On a purchase of copyhold Copyholds, 
lands, an abstract of the copies of court roll, relating to 
the property for the last sixty years, is dehvered to the 
purchaser. And even on a purchase of leasehold pro- Leaseholds, 
perty, the purchaser is strictly entitled to a sixty years' 
title (e) ; that is, supposing the lease to have been granted 

(z) Sugd. Vend. & Pur. 464, 13th ed. 

13th ed. {d) Ibid. 307. 

(a) Ibid. 463. (<?) Purvis v. Rayer, 9 Price, 

(6) Cooper v. Emery, 1 Phill. 488; Souter y. Drakey 5 B. & 

388. Adol. 992. 

(c) Sugd. Vend. & Pur. 281, 
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within the laat sixty years, so much of the title of the 
lessor must be produced as, with the title to the term 
since its commencement, will make up the full period of 
sixty years. 

Reaton for re- It is not easy to say how the precise term of sixty 
yean? tide!* ^ years came to be fixed on as the time for which an 

abstract of the title should be required. It is true, that 
by a statute of the reign of Hen. VIII. (/), the time 
within which a writ of right (a proceeding now abo- 
lished (g)) might be brought for the recovery of lands 
was limited to sixty years ; but still in the case of re- 
mainders after estates for life or in tail, this statute did 
not prevent the recovery of lands long after the period 
of sixty years had elapsed from the time of a convey- 
ance by the tenant for life or in tail ; for it is evident, 
that the right of a remainder-man, after an estate for 
life or in tail, to the possession of the lands, does not 
accrue until the determination of the particular estate (A). 
A remainder after an estate tail may, however, be barred 
by the proper means ; but a remainder after a mere life 
Duration of estate cannot. The ordinary duration of human life is 

therefore, if not the origin of the rule requiring a sixty 
years' title, at least a good reason for its continuance. 
For, so long as the law permits of vested remainders 
after estates for life, and forbids the tenant for life, by 
any act, to destroy such remainders, so long must it be 
necessary to carry the title back to such a point as will 
afford a reasonable presumption that the first person 
mentioned as having conveyed the property was not a 
tenant for life merely, but a tenant in fee simple (i). 

Concurrence of The abstract of the title will of course disclose the 

parties in- 
terested. 

(/) 32 Hen. VIIT. c. 2 ; 3 Vend. & Pur. 609, 11th ed. 

Black. Com. 106. (i) See Mr. Brodie's opinion, 

(g) By Stat. 3 & 4 Will. IV. 1 Hayes's Conveyancing, 664 ; 

c. 27, 8. 36. Sugd. Vend. & Pur. 305, 13th ed. 
(h) Ante, p. 217. See Sugd. 
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names of all parties, who, besides the vendor, may be 
interested in the lands ; and the concurrence of these 
parties must be obtained by him, in order that an unin- 
cumbered estate in fee simple may be conveyed to the 
purchaser. Thus, if the lands be in mortgage, Ihe mort^ 
gagee must be paid off out of the purchase money, and 
must join to relinquish his security and convey the 
legal estate (k). If the wife of the vendor would, on his 
decease, be entitled io dower out of the lands (/), she 
must release her right and separately acknowledge the 
purchase deed (m). And when lands are sold by trustees. Application 
and the money is directed to be paid over by them to money, 
certain given persons, it is obligatory on the purchaser » 

to see that such persons are actually paid the money to 
which they are entitled, unless it be expressly provided 
by the instrument creating the trust, that the receipt of 
the trustees alone shall be an effectual discharge (»). The 
duty thus imposed being often exceedii^ly inconvenient, 
and tending greatly to prejudice a sale, a declaration, 
that the receipt of the trustees shall be an effectual dis- 
charge, is usually inserted, as a common form, in all 
settlements and trust deeds. The recent act to simpUfy 
the transfer of property (o) provided that the bond fide 
payment to, and the receipt of, any person, to whom any 
money should be payable upon any express or implied 
trust, or for any limited purpose, should effectually dis- 
charge the person paying the same from seeing to the 
application or being answerable for the misapplication 
thereof, unless the contrary should be expressly declared 
by the instrument creating the trust. But this act was 
shortly afterwards repealed, without, however, any pro- 
vision being made for such instruments as had been 

(k) Ante, p. 362. ]3tfa ed. 

(0 Ante, p. 198. (o) Stat. 7 & 8 Vict. c. 76, 

(m) Ante, p. 197. s. 10. 

(n) Sugd. Vend. & Puf. 541, 
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drawn without any receipt clause upon the faith of this 
enactment (p). 

Supposing, however, that, through carelessness in 
investigating the title, or from any other cause, a man 
should happen to become possessed of lands, to which 
some other person is rightfully entitled ; in this case it 
is evidently desirable that the person so rightfully enti- 
tled to the lands should be limited in the time during 
which he may bring an action to recover them. To 
deprive a man of that which he has long enjoyed, and 
still expects to enjoy, will be generally doing more harm 
than can arise from forbidding the person rightfully 
entitled, but who has long been ignorant or negligent 
as to his rights, to agitate claims which have long lain 
Statutes of dormant. Various acts for the limitation of actions and 

Limitation. 

suits relating to real property have accordingly been 

passed at different times (q) : the act now in force (r) 

was passed in the reign of King William IV., at the 

Stat. 8 & 4 suggestion of the real property commissioners. By this 

act, no person can bring any action for the recovery of 
lands but within twenty years next aflter the time at 
which the right to bring such action shall have first 
accrued to him, or to some person through whom he 
claims (js) ; and, as to estates in reversion or remainder, 
or other &ture estates, the right shall be deemed to 
have first accrued at the time at which any such estate 
became an estate in possession (t). But a written ac- 
knowledgment of the title of the person entitled, given 
to him or his agent, signed by the person in possession, 

(p) Stat. 8 & 9 Vict. c. 106, 7 Will. IV. & 1 Vict. c. 28. 

s. 1. («) Sect. 2. See Nepean v. 

(q) See 3 Black. Com. 196; DoCy 2 Mee. & Wels. 894. 

Stat. 21 Jac. I. c. 16; Sugd. (0 Sect. 3. See Doe d. John- 

Vend. & Pur. 608 et seq. 1 1 th ed. son v. Livertedge, 1 1 Mee. & 

(r) St;at. 3 & 4 Will. IV. c. 27, Wels. 517. 
amended as to mortgagees by stats. 
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will extend the time of claim to twenty years from such Disabilities, 
acknowledgment (m). If, however, when the right to 
hring an action first accrues, the person entitled should 
be under disability to sue by reason of infancy, coverture 
(if a woman), idiotcy, lunacy, unsoundness of mind, or 
absence beyond seas, ten years are allowed from the 
time when the person entitled shall have ceased to be 
under disability, or shall have died, notwithstanding the 
period of twenty years above mentioned may have ex- 
pired (a;), yet, so that the whole period do not, including 
the time of disability, exceed forty years (y) ; and no 
frirther time is allowed on account of the disabiUty 
of any other person than the one to whom the right of 
action first accrues {z). By the same act whenever a Mortgagee io 
mortgagee has obtained possession of the land comprised P*^®"*°°' 
in his mortgage, the mortgagor shall not bring a suit to 
redeem the mortgage but within twenty years next after 
the time when the mortgagee obtained possession, or 
next after any written acknowledgment of the title of the 
mortgagor, or of his right to redemption, shall have been 
given to him or his agent, signed by the mortgagee (a). 
By the same act the time for bringmg an action or suit to Advowson, 
enforce the right of presentation to a benefice is limited 
to three successive incumbencies, all adverse to the right 
of presentation claimed, or to the period of sixty years, 
if the three incumbencies do not together amount to 
that time (6) ; but whatever the length of the incum- 
bencies, no such action or suit can be brought after the 
expiration of 100 years from the time at which adverse 
possession of the benefice shall have been obtained (c), 

(tt) Sect. 14. See Doe d. Cur- Dallawayt 2 Hare, 528 ; Trulock 
zon V. Edmonds, 6 Mee. & Wels. y. Robey, 12 Sim. 402 ; Lucas y. 



295. 






DennisoHy 13 Sim. 584; Statu 


(j) Sect. 16. 






field V. Hohson, 16 Beav. 236. 


iy) Sect. 17. 






(6) Sect 30. 


(z) Sect. 1 8. 






(c) Sect. 33. 


(a) Sect. 28. 


See 


Hyde V. 


, 


R.r. 
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JudgniMits. 
Legacies. 



RentB. 
Tithes. 



Money secured by mortgage or judgment^ or otherwise 
chaiiged upon land, and ako legacies, are to be deemed 
satisfied at the end of twenty years, if no interest should 
be paid, or written acknowledgment given in the mean- 
time (d). The right to rents, whether rents service or 
rents charge, and also the right to tithes, when in the 
hands of laymen (e), is subject to the same period of 
limitation as the right to land (/). And in every case 
where the period limited by the act is determined, the 
right of the person who might have brought any action 
or suit for the recovery of the land, rent or advowson in 
question vdthin the period, is extinguished (g). 



CommonSy 
ways, water- 
courses, and 
light 



The several lengths of uninterrupted enjoyment which 
will render indefeasible rights of common, ways and 
watercourses, and the use of light for buildings, are re- 
gulated by another act of parliament (h), of by no means 
easy construction, on which a large number of judicial 
decisions have already taken place. 



Title-deeds. 



Importance of 
their posses- 
sion. 



On any sale or mortgage of lands, all the title-deeds 
in the hands of the vendor or mortgagor, which relate 
exclusively to the property sold or mortgaged, are handed 
over to the purchaser or mortgagee. The possession of 
the deeds is of the greatest importance ; for if the deeds 
were not required to be delivered, it is evident that pro- 
perty might be sold or mortgaged over and over again 



(d) Sect 40. This section 
extends to legacies payable out 
of personal entate ; Sheppard v. 
Duke, 9 Sim. 567. 

(e) Dean of Ely v. B/m, 2 De 
Gex, M. & G. 459. 

(/) Stat. 3 & 4 Will. IV. c. 
27, s. 1. As to the time required 
to support a claim of modus deci- 
mandi, or exemption from or dis- 
charge of tithes, see stat. 2 & 3 



Will. IV. c. 100, amended by 
Stat 4 & 5 Will. IV. c. 83; Sal- 
held V. Johfuion, 1 Mac. & Gord. 
242. The circumstances under 
which lands may be tithe free are 
well explained in Burton's Com- 
pendium, ch. 6, sect. 4. 

(g) Sect 34 ; Scott v. Nixon, 
3 Dm. & War. 388 ; De Beau- 
voir V. Owen, 5 Ex. Rep. 166. 

(A) Stat 2 &3 Will. IV. c. 71. 
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to different persons, without much risk of discovery. 
The only guarantee, for instance, which a purchaser has 
that the lands he contracts to purchase have not been 
mortgaged, is that the deeds are in the possession of 
the vendor. It is true that, in the counties of Middle- Registration. 
sex and York, registries have been established, a search 
in which will lead to the detection of all dealings with 
the property (t) ; but these registries, though existing in 
Scotland and Ireland, do not extend to the remaining 
coiinties of England or to Wales. Generally speaking, 
therefore, the possession of the deeds is all that a pur- 
chaser has to depend on : in most cases this protection, 
coupled with an examination of the title they disclose, 
is found to be sufficient; but there are certain circum- 
stances in which the possession of the deeds can afford 
no security. Thus, the possession of the deeds is no Possession of 

/» j»x "i A \. -Lix deeds no safe- 

safeguard against an annuity or rent-charge payable out gu^d against a 
of the lands ; for the grantee of a rent-charge has no rent-charge, 
right to the deeds (;). So the possession of the deeds. Nor against the 

, . , "^ 11/. . . vendor being 

showing the conveyance to the vendor or an estate in tenant for life 
fee-simple, is no guarantee that the vendor is not now ^^^^' 
actually seised only of a life estate; for, since he ac- 
quired the property, he may, very possibly, have mar- 
ried ; and on his marriage he may have settled the lands 
on himself for his life, with remainder to his children. 



(i) See ante, p. 165. 

( j) The writer met lately with 
an instance in which lands were, 
from pure inadvertence, sold as 
iVee from incumbrance, when in 
fact they were subject to a rent- 
charge, which had been granted 
by the vendor on his marriage to 
secure the payment of the pre- 
miums of a policy of insurance 
on his life. The marriage set- 
tlement was, as usual, prepared 
by the solicitor for the wife ; and 



the vendor's solicitor, who con- 
ducted the sale, but had never 
seen the settlement, was not aware 
that any charge liad been made 
on the lands. The vendor, a per- 
son of the highest respectability, 
was, as often happens, ignorant 
of the legal effect of the settle- 
ment he had signed. The cliarge 
was fortunately discovered by ac- 
cident shortly before the comple- 
tion of the sale. 



cc2 
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Being then tenant for life, he will, like every other tenant 
for life, be entitled to the custody of the deeds (k) ; and 
if he should be fraudulent enough to suppress the set- 
tlementi he might make a conyeyance from himself, as 
though seised in fee, deducing a good title, and handing 
over the deeds ; but the purchaser having actually ac- 
quired, by his purchase, nothing more than the life in- 
terest of the vendor, would be liable, on his decease, to 
be turned out of possession by his children; for, as 
marriage is a valuable consideration, a settlement then 
made cannot be set aside by a subsequent sale made by 
the setUor. Against such a fraud ^ this, the regis J 
tion of deeds seems the only protection. In some cases, 
also, persons are entitled to an interest, which they would 
like to sell, but are prevented from not having any deeds 
Difficulty in to hand ovcr. Thus if lands be settled on A. for his 
sfon^r'wanr 1^^^, with remainder to B. in fee, A. during his Ufe wiU 
of evidence be entitled to the deeds ; and B. will find great difl&culty 

that no pre- •_]• • pi* • a t m • -i 

▼ious sale has u^ disposing oi his reversion at an adequate pnce ; be- 
been made. cause, having no deeds to give up, he has no means of 

satisfying a purchaser that the reversion has not previ- 
ously been sold or mortgaged to some other person. If, 
therefore, B.'s necessities should oblige him to sell, he 
• will find the want of a registry for deeds the cause of a 
considerable deduction in the price he can obtain. It 
seems very questionable, however, whether the certainty 
attained in these few cases would counterbalance the 
additional expense in every transaction to which regis- 
tration would give rise ; and with respect to reversions, 
the circumstance, that children have no means of proving 
the exact amount and nature of their expectancies, is 
often beneficial in preserving them from the hands of 
unprincipled money lenders. It may here be remarked, 
that as few people would sell a reversion unless they 
were in difficulties, equity, whenever a reversion is sold, 

(/f) Sugd. Vend. & Pur. 468, lltb ed. 
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throws upon the purchaser the onus of showing that he 
gave the fair market price for it (Z). 

Where the title-deeds relate to other property, and Covenant to 
cannot consequently be delivered over to the purchaser, P'°^"<^® deeds. 
he is entitled, at the expense of the vendor, to a cove- 
nant for their production (m), and also to attested copies Attested 
of such of them as are not inroUed in any court of *^°P*®8' 
record (n) ; but as the expense thus incurred is usually 
great, it is in general thrown on the purchaser, by ex- 
press stipulation in the contract. The covenant for the Covenant to 
production of the deeds will run, as it is said, with the r'^ng^^-^ju tf^* 
land ; that is, the benefit of such a covenant will belong land, 
to every legal owner of the land sold for the time 
being (o) ; and the better opinion is, that the obligation 
to perform the covenant will also be binding on every 
legal owner of the land, in respect of which the deeds 
have been retained (o). Accordingly, when a purchase 
is made without delivery of the title-deeds, the only 
deeds that can accompany the lands sold are the actual 
conveyance of the land to the purchaser, and the deed 
of covenant to produce the former title-deeds. On a 
future sale, therefore, these deeds will be delivered to 
the new purchaser, and the covenant, running with the 
land, will enable him at any time to obtain production 
of the former deeds to which the covenant relates. 



(/) Lord Aldborovgh v. Trye, 
7 CI. & Fin. 436 ; Davies v. 
Cooper, 5 My. & Cr. 270 ; Sugd. 
Vend. & Pur. 235, 13th ed.; Ed- 
toards v. Burt, 2 De Gex, M. & 
G. 55, 

(m) Sugd. Vend. & Pur. 376, 
13tb ed. ; Cooper v. Emery ^ 10 
Sim. 609. By the last Stamp 
Act, Stat. 13 & 14 Vict. c. 97, 
the stamp duty on a separate 
deed of covenant for the produc- 



tion of title deeds on a sale or 
mortgage is 10s., and if the ad 
valorem duty on the sale or mort- 
gage is less than that sum, then 
a duty of equal amount only is 
payable, with a progressive duty 
similar to that on a purchase. 
See ante, p. 1 64. 

(») Sugd. Vend. & Pur. 373, 
13th ed. 

(o) lbid.S77. 
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Search in Mid- 
dlesex and 
York regis* 
tries. 



Search for 
fines, re- 
coveriesi and 
disentailing 
deeds. 



Deeds acknow- 
ledged by mar- 
ried women. 



Crown and 

judgment 

debts. 



Life annuities. 



When the lands sold are situated in either of the 
counties of Middlesex or York, search is made in the 
registries established for those counties (9) : this search 
it usually confined to the period which has dapsed firom 
the last purchase-deed, — the search presumed to have 
been made on behalf of the former purchaser being ge* 
nerally relied on as a sufficient guarantee against latent 
incumbrancers prior to that time ; and a memorial of the 
purchase deed is of course duly registered as soon as 
possible after its execution. As to lands in all oth^ 
counties also, there are certain matters affecting the title, 
of which every purchaser can readily obtain information. 
ThuSy if any estate tail has existed in the lands, the 
purchaser can always learn whether or not it has been 
barred ; for the records of all fines and recoveries, by 
which the bar was formerly effected (r), are preserved in 
the offices of the Court of Common Pleas; and now, 
the deeds which have been substituted for those as-^ 
surances are inroUed in the Court of Chancery (s). 
Conveyances by married women can also be discovered 
by a search in the index, which is kept in the Court of 
Common Pleas, of the certificates of the acknowledg- 
ment of all deeds executed and acknowledged by mar- 
ried women (t). So, we have seen (m), that debts due 
from the vendor, or any former owner, to the crown, or 
secured by judgment, together with suits which may be 
pending, concerning the land, all which are incumbrances 
on the land, are always sought for in the indexes^ now 
provided for the purpose, in the office of the Court of 
Common Pleas. Life annuities, also, which may have 



(9) Ante, p. 165. 

(r) AnUf pp. 44, 46. 

(f) Ante, pp. 46, 48. As to 
fines and recoveries in Wales and 
Cheshire, see stat. 5 & 6 Vict. 
c. 32. 



(0 Stat. 3 & 4 Will. IV. c. 
74, ss. 87, 88 ; ante, p. 197. See 
Jolly V. Handcocky Ex. 16 Jur. 
550 ] S.C.I Exch. Rep. 820. 

(u) Ante, pp. 74, 76. 
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been charged on the lands for money or money's worth, 
prior to August, 1864, may generally be discovered by 
a search in tte office of the Court of Chancery, amongst 
the memorials of such annuities (pc). And those which 
have been granted since the 26th of April, 1855, other- 
wise than by marriage-settlement or will, may be found 
in th« registry now established in the Court of Common 
Pleas (y). And, lastly, the bankruptcy or insolvency Bankruptcy or 
of any vendor or mortgagor may be discovered by a ^"*** ^ency. 
search in the records of the Bankrupt or Insolvent 
Courts ; and it is the duty of the purchaser's or mort- 
gagee's solicitor to make such search, if he has any 
reason to believe that the vendor or mortgagor is or has 
been in embarrassed circumstances {z). 

Such is a very brief and exceedingly imperfect outline 
of the methods adopted in this country for rendering 
secure the enjoyment of real property when sold or mort- 
gaged. It may perhaps serve to prepare the student for 
the course of study which still lies before him in this 
direction. The valuable treatise of Lord St. Leonards 
on the law of vendors and purchasers of estates will 
be found to afford nearly all the practical information 
necessary on this branch of the law. The title to purely 
personal property depends on other principles, for an ex- 
planation of which the reader is referred to the author's 
treatise on the principles of the law of personal property. 
From what has been already said, the reader will per- 
ceive that the law of England has two different systems 
of rules for regulating the enjoyment and transfer of 
property ; that the laws of real estate, though venerable 
for their antiquity, are in the same degree ill adapted to 
the requirements of modem society ; whilst the laws of 

(x) Ante, p. 282. The lands (y) Ante, p. 283. 

charged are not, however, nece»- (z) Cooper v. Stephenson, Q. 

sarily mentioned in the me- B. 16 Jur. 424. 
morial. 
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personal property, being of more recent origin, are pro- 
portionably suited to modem times. Over them both 
has arisen the jurisdiction of the Court of Chancery, by 
means of which the ancient strictness and simplicity of 
our real property laws have been in a measure rendered 
subservient to the arrangements and modifications of 
ownership, which the various necessities of society have 
required. Added to this have been continual enactments, 
especially of late years, by which many of the most 
glaring evils have been remedied, but by which, at the 
same time, the symmetry of the laws of real property 
has been greatly impaired. Those laws cannot indeed 
be now said to form a system: their present state is 
certainly not that in which they can remain. For the 
future, perhaps the wisest course to be followed would 
be to aim as far as possible at a uniformity of system in 
the laws of both kinds of property ; and, for this purpose, 
rather to take the laws of personal estate as the model 
to which the laws of real estate should be made to 
conform, than on the one hand to preserve untouched 
all the ancient rules, because they once were useful, or, 
on the other, to be annually plucking off, by parlia- 
mentary enactments, the fiiiit which such rules must, 
until eradicated, necessarily produce. 
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The case of Muggleton v. Barnett was shortly as fol- 
lows (a): — Edward Muggleton purchased in 1772 certain 
copyhold property, held of a manor in which the custom was 
proved to be, that the land descended to the youngest son 
of the person last seised, if he had more than one ; and if no 
son, to the daughters as parceners ; and if no issue, then to 
the youngest brother of the person last seised j and to the 
youngest son of such youngest brother^ There was, however, 
no formal record upon the rolls of the Court of the custom 
of the manor with respect to descents, but the custom was 
proved by numerous entries of admission. The purchaser 
died intestate in 1812, leaving two granddaughters, the only 
children of his only son, who died in his lifetime. One of 
the granddaughters died intestate and unmarried, and the 
other died leaving an only son, who died in 1854 without 
issue, and apparently intestate, and who was the person last 
seised. On his death the youngest son of the youngest 
brother of the purchaser brought an ejectment, and the Court 
of Exchequer, by two against one, decided against him. On 
appeal, this decision was confirmed by the Court of Ex- 
chequer Chamber by four judges against three. But much 
as the judges diflTered amongst themselves as to the extent of 
the custom amongst collaterals, they appear to have all agreed 
that the act to amend the law of inheritance had nothing to 
do with the matter. The act, however, expressly extends to 
lands descendible according to the custom of borough Eng- 
lish or any other custom; and it enacts that in every case 

(a) The substance of these oh- newspaper, 4 Jur. N. S., Part 1, 
servations has already appeared in pp. 5, 56. 
letters to the Editor of the '< Jurist'' 
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descent shall be traced from the purchaser. Under the old 
law, seisin made the stock of descent. By the new law, the 
purchaser is substituted in every case for the person last 
seised. The legislature itself has placed this interpre- 
tation upon the above enactment. A well known statute, 
commonly called the Wills Act (6), enacts, that it shall 
be lawful for every person to devise or dispose of by his 
will, executed in manner hereinafter required, all real estate 
which he shall be entitled to, either at law or in equity, at 
the time of his death, and which, if not so devised or disposed 
oft would devolve upon the heir-at-law or customary heir of 
him, or, if he became entitled by descent, of his ancestor.** Now 
the old doctrine of possessiofratris was this, — that if a pur- 
chaser died seised, leaving a son and a daughter by his first 
wife, and a son by his second wife, and the eldest son entered 
as heir to his father, the possession of the son made his sister 
of the whole blood to inherit as his heir, in exclusion of his 
brother of the half blood ; but if the eldest son did not enter, 
his brother of the half-blood was entitled as heir to his father, 
the purchaser. This doctrine was aboliihed by the statute. 
Descent in every case is to be traced from the purchaser. 
Let the eldest son enter, and remain ever so long in posses- 
sion, his brother of the half-blood will now be entitled, on 
his decease, in preference to his sister of the whole blood, not 
as his heir, but as heir to his father (c). 

Let us now take the converse case of a descent according 
to the custom of borough English, and let the purchaser 
die intestate, leaving a son by his first wife, and a son and 
daughter by his second wife. Here it is evident, that the 
youngest son has a right to enter as customary heir. He 
enters accordingly and dies intestate, and without issue. 
Who is the next heir since the statute ? Clearly the brother 
of the half-blood, for he is the customary heir of the purchaser. 
As the common law, which is the general custom of the 
realm, was altered by the statute, and a person became en- 
titled to inherit who before had no right, so the custom of 
borough English, and every other special custom, being ex- 

(b) Stat. 7 Will. IV. & 1 Vict (c) See Sugden's Real Property 

c. 26, 8. 3, ante, p. 175. Statutes, pp. 280, 281. 
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pressly comprised in the statute, is in the same manner al- 
tered ; and the stock of descent, which was formerly the 
person last seised^ is now, in every case, the purchaser and 
the purchaser only. 

Suppose, therefore, that Edward Muggleton, the pur- 
chaser, who died in 1812, had lefl a son by his first wife^ 
and a son and a daughter by his second wife, and that the 
youngest son, having entered as customary heir, died intestate 
in 1854, — who would be entitled ? Clearly, the elder son, as 
customary heir, being of the male sex, in preference to the 
daughter. Before the act the sister of the whole blood would 
have inherited, as customary heir to her younger brother, 
and the elder brother, being of the half blood to the person 
last seised, could not have inherited at all; but since the 
act, the descent is traced from the purchaser, and the elder 
brother would, accordingly, be entitled, not as heir to 
his half-brother, but as heir to his father. The act then 
breaks in upon the custom. By the custom before the act 
the land descended to the sister of the person last seised, in 
default of brothers of the whole blood. By the act the pur-* 
chaser is substituted for the person last seised, and whoever 
would be entitled as heir to the purchaser, if he had just died 
seised, must now be entitled as his heir, however long ago 
his decease may have taken place. 

Let us put another case : — Suppose the father of Edward 
Muggleton, the purchaser, had been living in 1854, when 
his issue failed. It is clear, that under the act the father 
would have been entitled to inherit, notwithstanding the 
custom. Here, again, the custom would have been broken 
in upon by the act, and a person would have been entitled to 
inherit who before was not. 

Suppose, again, that the father of Edward Muggleton had 
been the purchaser, and that Edward Muggleton was his 
youngest son, and that the estate, instead of being a fee- 
simple, had been an estate tail. Estates tail, it is well known, 
follow customary modes of descent in the same manner as 
estates in fee. The purchaser, however, or donee in tail, is 
and was, both under the new law and under the old, the 
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Stock of descent. The Courts appear to have been satisfied 
that in lineal descents according to the custom the youngest 
was invariably preferred. It is clear, therefore, that when 
the issue of Edward Muggleton failed in 1854^ the land 
would have descended to the plaintifT as youngest son of the 
next youngest son of the purchaser^ although the plaintiflFwas 
but the first cousin twice removed of the person last seised. 

The change, however, which the act has accomplished is 
simply to assimilate the descent of estates in fee to that of 
estates tail. The purchaser is made the stock in lieu of the 
person last seised. It is evident, therefore, that upon the 
supposition last put, of the father of Edward Muggleton being 
the purchaser, although the estate was an estate in fee, the 
plaintiff would have been entitled as customary heir. 

The step from this case to that which actually occurred is 
very easy. On failure of the issue of the purchaser (whether 
after his decease or in his lifetime it matters not), the heir to 
be sought is the heir of the purchaser, and not the heir of 
the person last seised ; and if the descent be governed by any 
special custom, then the customary heir of the purchaser 
must be sought for. Who, then, was the customary heir of 
Edward Muggleton, the purchaser ? The case in Muggleton 
V. Barnetl expressly states that the land descends, if no issue, 
to the youngest son of the youngest brother of the person 
last seised, that is, of the stock of descent. There is no 
magic in the phrase *' last seised." These words were evi- 
dently used in the statement of the custom as they would 
have been used before the act in a statement of the common 
law. It would have been said that the land descends, for 
want of issue, to the eldest son of the eldest brother- of the 
person last seised. It would have been taken for granted 
that every body knew that seisin made the stock. The law, 
however, is now altered in this respect. The purchaser only 
is the stock. If Edward Muggleton had died without leaving 
issue, the plaintiff* clearly would have been entitled. His 
issue fails after his decease ; but so long as he is the stock, 
the same person under the same custom must of necessity be 
his heir. 
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It was expressly stated in the case, that there was no 
formal record with respect to descents. This is important, 
as showing that the person last seised was mentioned in the 
statement of the custom simply in accordance with the ordi- 
nary rule of law, that the person last seised was the stock of 
descent prior to the act. If, however, there had been such a 
formal record, still Edward Muggleton, the purchaser, died 
seised. If he had not died seised, it might be said, ac- 
cording to the strict construction placed upon the records 
of customary descent, that the custom did not apply, and 
that his heir according to the common law was entitled ((/)• 
But in the present case the custom is expressly stated 
to be gathered from admissions only ; and so long as the 
person last seised was by law the stock of descent, it is evi- 
dent that a statement of the custom, as applying to the per- 
son last seised, was merely a statement with reference to the 
stock of descent as then existing. The act alters the stock 
of descent, and so far alters the custom. It substitutes the 
purchaser for the person last seised, whatever may be the 
custom as to descents. It follows, therefore, that the plain- 
tiff in Muggleton v. Barnett, being the customary heir of the 
purchaser, was entitled to recover. 

{d) Payne v. Barker, O. Bridg. 18; Rider v. Wood, 1 Kay & J. 644. 
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Thb point in question is as follows (a) : Suppose a man to be 
the purchaser of freehold land, and to die seised of it Intes- 
tate, leaving two daughters, say Susannah and Catherine, but 
no sons. It is clear that the land will then descend to the 
two daughters, Susannah and Catherine, in equal shares as 
coparceners. Let us now suppose that the daughter Cathe- 
rine dies on or after the Ist of January, 1834, intestate, and 
without having disposed of her moiety in her lifetime, leaving 
issue one son. Under these circumstances the question arises, 
to whom shall the inheritance descend ? The act to amend 
the law of inheritance enacts, *' that in every case descent 
shall be traced from the purchaser." In this case Catherine 
is clearly not the purchaser, but her father ; and the descent 
of Catherine's moiety is accordingly to be traced from him. 
Who, then, as to this moiety, is his heir? Supposing that, 
instead of the moiety in question, some other land were, after 
Catherine's decease, to be given to the heir of her father, 
such heir would clearly be Susannah the surviving daughter, 
as to one moiety of the land, and the son of Catherine as to 
the other moiety. It has been argued, then, that the moiety 
which belonged to Catherine, by descent from her father, 
must, on her decease, descend to the heir of her father, in the 



(a) The substance of the follow- 
ing observations has already ap- 
peared in the ''Jurist" newspaper 
for February 28, 1846. The point 
has since been expressly decided, 
in accordance with the opinion for 
which the author has contended, in 
Cooper V. France, V. C. E., 14 Jur. 
214, the authority of which deci- 



sion is recognized by Lord St. 
Leonards in his Essay on the Real 
Property Statutes, p. 282. But 
as the grounds on which the judg- 
ment of the Vice- Chancellor was 
rested do not appear to the author 
to be quite conclusive, he has not 
thought it desirable to omit his 
remarks. 
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same manner as other land would have done had she been 
dead in her father's lifetime ; that is to say, that one moiety 
of Catherine's moiety will descend to her surviving sister 
Susannah, and the other moiety of Catherine's moiety will 
descend to her son. But the following reasoning seems to 
show that, on the decease of Catherine, her moiety will not 
descend equally between her surviving sister and her own 
son, but will descend entirely to her son. 

In order to arrive at our conclusion it will be necessary to 
inquire, first, into the course of descent of an estate tail, 
under the circumstances above described, according to the 
old law ; secondly, into the course of descent of an estate in 
fee simple, according to the old law, supposing the circum- 
stances as above described, with this qualification, that neither 
Susannah nor Catherine shall be considered to have obtained 
any actual seisin of the lands. And, when these two points 
shall have been satisfactorily ascertained, we shall then be in 
a better position to place a correct interpretation on the act 
by which the old law of inheritance has been endeavoured to 
be amended. 

1 . First, then, as to the course of descent of an estate tail 
according to the old law. Let us suppose lands to have been 
given to the purchaser and the heirs of his body. On his 
decease, his two daughters, Susannah and Catherine, are 
clearly the heirs of his body, and as such will accordingly 
have become tenants in tail each of a moiety. Now there 
IS no proposition more frequently asserted in the old books 
than this : that the descent of an estate tail is per formam 
doni to the heirs of the body of the donee. On the decease 
of one heir of the body, tlie estate descends not to the heir of 
such heir, but to the heir of the body of the original donee 
per formam doni. Suppose, then, that Catherine should die, 
her moiety would clearly have descended, by the old law, to 
the heir of the body of her father, the original donee in tail. 
Whom, then, under the above circumstances, did the old law 
consider to be the heir of his body quoad this moiety ? The 
Tenures of Littleton, as explained by Lord Coke's Com- 
mentary, supply us with an answer. Littleton says, " Also, 
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if lands or tenements be given to a man in tail who hath as 
much land in fee simple^ and hath issue two daughters, and 
die, and his two daughters make partition between them, so 
as the land in fee simple is allotted to the younger daughter, 
in allowance for the land and tenements in tail allotted to the 
elder daughter: if, after such partition made, the younger 
daughter alieneth her land in fee simple to another in fee, and 
hath issue a son or daughter, and dies, the issue may enter 
into the lands in tail, and hold and occupy them in purparty 
with her aunt" (6). On this case Lord Coke makes the fol- 
lowing comment : — ** The eldest coparcener hath, by the par- 
tition, and the matter subsequent, barred himself of her right 
in the fee simple lands, inasmuch as when the youngest sister 
alieneth the fee simple lands and dieth, and her issue entereth 
into half the lands entailed, yet shall not the eldest sister 
enter into half of the lands in fee simple upon the alienee" {c\ 
It is evident, therefore, that Lord Coke, though well ac- 
quainted with the rule that an estate tail should descend per 
formam dani, yet never for a moment supposed that, on the 
decease of the younger daughter, her moiety would descend 
half to her sister, and half to her issue ; for he presumes, of 
course, that the issue would enter into half the lands eniaiUd, 
that is, into the whole of the moiety of the lands which had 
originally belonged to their mother. Afler the decease of 
the younger sister, the heirs of the body of her father were 
no doubt the elder sister and the issue of the younger ; but, 
as to the moiety which had belonged to the younger sister^ this 
as clearly was not the case; the heir of the body of the 
father to inherit this moiety was exclusively the issue of such 
younger daughter, who were entitled to the whole of it in the 
place of their parent. This incidental allusion of Lord Coke 
is as strong, if not stronger, than a direct assertion by him of 
the doctrine ; for it seems to show that a doubt on the subject 
never entered into his mind. 

At the end of the section of Littleton, to which we have 
referred, it is stated that the contrary is holden, M., 10 
Hen. VI. sal, ; that the heir may not enter upon the par* 

{h) Litt. sect 260. (c) Co. Lilt 172 b. 
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cener who hath the entailed land, but is put to a formedon. 
On this Lord Coke remarks ((f), that it is no part of Littleton, 
and is contrary to law ; and that the case is not truly vouched, 
for it is not in 10 Hen. VL, but in £0 Hen. VL, and yet 
there is but the opinion of Newton, obiter, by the way. On 
referring to the case in the Year Books, it appears that Yel- 
verton contended, that, if the sister, who had the fee simple, 
aliened, and had issue, and died, the issue would be barred 
from the land entailed by the partition, which would be a 
mischief. To this Newton replied, ** No, sir ; but he shall 
have formedon, and shall recover the half**(e). Newton, 
therefore, though wrong in supposing that a formedon was 
necessary, thought equally with Lord Coke, that a moiety of 
the land was the share to be recovered. This appears to be 
the Newton whom Littleton calls (/) " my master, Sir Richard 
Newton, late Chief Justice of the Common Pleas." 

There is another section in Littleton, which, though not 
conclusive, yet strongly tends in the same direction ; namely, 
section 255, where it is said, that, if the tenements whereof 
two parceners make partition " be to them in fee tail, and 
the part of the one is better in yearly value than the part of 
the other, albeit they be concluded during their lives to 
defeat the partition, yet, if the parcener who hath the lesser 
part in value hath issue and die, the issue may disagree to the 
partition, and enter and occupy in common the other part which 
was allotted to her aunt, and so the other may enter and 
occupy in common the other part allotted to her sister, &c,, 
as if no partition had been made." Had the law been that, 
on the decease of one sister, her issue were entitled only to 
an undivided fourth part, it seems strange that Littleton 
should not have stated that they might enter into a fourth 
only, and that the other sister might occupy the remaining 
three- fourths. 

In addition to these authorities, there is a modern case, 
which, when attentively considered, is an authority on the 

(d) Co. Litt. 178 a. (/) Sect 729. 

(<?) Year Book, 20 Hen. VI. 14 a. 
R.P. P D 
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same tide ; namety, Doe d. Gregory and Geere v. Whicheh (g). 
Th'n case, so far as it relates to the point in question, was as 
follows : Richard Lemmon was tenant in tail of certain pre- 
mises, and died, leaving issue by his first wife one son, Rich- 
ard, and a daughter, Martha ; and by his second wife three 
daughters, Anne, Elizabeth and Grace. Richard Lemnion, 
the son, as heir of the body of his father, was clearly tenant 
in tail of the whole premises during his life. He died, how- 
ever, without issue, leaving his sister Martha of the whole 
blood, and his three sisters of the half blood, him surviving, 
Martha then intermarried with John Whichelo, and after- 
wards died, leaving John Whichelo, the defendant, her eldest 
son and heir of her body. John Whichelo, the defendant, 
then entered into the whole of the premises, under the im- 
pression that, as he was heir to Richard Lemmon, the son, he 
was entitled to the whole. In this, however, he was clearly 
mistaken ; for the descent of an estate tail is, as we have said, 
traced from the purchaser, or first donee in tail, per formam 
doni, Tlie heirs of the purchaser, Richard Lemmon, the 
&ther, were clearly his four daughters, or their issue ; for the 
daughters by the second wife, though of the half blood to 
their brother by the former wife, were, equally with their 
half sister Martha, of the whole blood to their common father. 
The only question then is, in what shares the daughters or 
their issue became entitled. At the time of the ejectment all 
the daughters were dead. Elizabeth was dead, without i^ue; 
thereupon her one equal fourth part devolved^ without dis- 
pute on her three sisters, Martha, Anne and Grace : each of 
these, therefore, became entitled to one equal third part. 
Martha, as we have seen, died, leaving John Whichelo, the 
defendant, her eldest son and heir of her body. Anne died, 
leaving James Gregory, one of the lessors of the plaintiff, her 
grandson and heir of her body ; and Grace died, leaving 
Diones Geere, the other lessor of the plaintiff, her only son 
and heir of her body. Under these circumstances, an action 
of ejectment was brought by James Gregory and Diones 
Geere ; and on a case reserved for the opinion of the Court, 
a verdict was directed to be entered for the plaintiff/or t?vo 

(g) 8T. R. 211. 
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thirds. Neither the counsel engaged in the cause, nor the 
Court, seem for a moment to have imagined that James Gre- 
gory and Diones Geere could have been entitled to any other 
shares. It is evident, therefore, that the Court supposed 
that, on the decease of Martha, the heir of the body of the 
purchaser, as to her share, was her son, John Whichelo, the 
defendant ; that, on the decease of Anne, the heir of the 
body of the purchaser, as to her share, was James Gregory, 
her grandson ; and that, on the decease of Grace, the heir 
of the body of the purchaser, as to her share, was her son, 
Diones Geere. On no other supposition can the judgment 
be accounted for, which awarded one-third of the whole to 
the defendant, John Whichelo, one other third to James Gre- 
gory, and the remaining third to Diones Geere. For let us 
suppose that, on the decease of each coparcener, her one- 
third was divided equally amongst the then existing heirs of 
the body of the purchaser ; and the result will be, that the 
parties, instead of each being entitled to one-third, would 
have been entitled in fractional shares of a most complicated 
kind ; unless we presume, which is next to impossible, that 
all the three daughters died at one and the same moment. 
It is not stated, in the report of the case, in what order the 
decease of the daughters took place ; but according to the 
principle suggested, it will appear, on working out the frac- 
tions, that the heir of the one who died first would have been 
entitled to the largest share, and the heir of the one who died 
last would have been entitled to the smallest. Thus, let us 
suppose that Martha died first, then Anne, and then Grace. 
On the decease of Martha, according to the principle sug- 
gested, her son, John Whichelo, would have taken only one- 
third of her share, or one-ninth of the whole, and Anne and 
Grace, the surviving sisters, would each also have taken one- 
third of the share of Martha, in addition to their own one- 
third of the who!e. The shares would then have stood thus: 
John Whichelo ^, Anne ^ + 4. Grace J + 4. Anne now dies. 
Her share, according to the same principle, would be equally 
divisible amongst her own issue, James Gregory, and the 
heirs of the body of the purchaser, namely, John Whichelo 
and Grace. The shares would then stand thus : John Whi- 
chelo i + Mi + i) » namely, his own share and one-third of 

D D 2 
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Anne's share, as -^ : James Gregory, i (i + i) == ?V * ^rAce» 
^ + i + ^ (i + -^^ ; namely, her own share and one-third of 
Anne*s share ^ ^. Lastly, Grace dies, and her share, ac- 
cording to the same principle, would be equally divisible be- 
tween her own issue, Diones Geere and John Whichelo and 
James Gregory, the other co-heirs of the body of the pur- 
chaser. The shares would then have stood thus : John Whi- 
chelo -sV "^ (i ^ i4) I namely, his own share and one-third of 
Grace's share, ss |.^ of the entirety of the land. James Gre- 
gory, ^ + (i X if ) ; namely, his own share and one-third of 
Grace's share, s=s ^^ : Diones Geere, i X -J-f = -Jf-. On the 
principle, therefore, of the descent of the share of each co- 
parcener amongst the co-heirs of the body of the purchaser 
for the time being, the heir of the body of the one who died 
first would have been entitled to thirty-seven eighty-first parts 
of the whole premises ; the heir of the body of the one who 
died next would have been entitled to twenty -eight eighty - 
first parts ; and the heir of the body of the one who died last 
would have been entitled only to sixteen eighty-first parts. 
By the judgment of the Court, however, the lessors of the 
plaintiff were entitled each to one equal third part ; thus 
showing that, although the descent of an estate tail under the 
old law was always traced from the purchaser (otherwise 
John Whichelo would have been entitled to the whole), yet 
this rule was qualified by another rule of equal force, namely, 
that all the lineal descendants of any person deceased should 
represent their ancestors, that is^ should stand in the same 
place, and take the same share, as the ancestor would have 
done if living. 

2. Let us now inquire into the course of descent of an 
estate in fee simple, according to the old law, in case the pur- 
chaser should have died, leaving two daughters, Susannah 
and Catherine, neither of whom should have obtained any ac- 
tual seisin of the lands, and that one of them (say Catherine) 
should afterwards have died, leaving issue one son. In this 
case, it is admitted on all sides, that the share of Catherine 
would have descended to the heir of the purchaser, and not 
to her own heir, in the character of heir to her ; for the 
maxim was seisinafacit slipitem. Had either of the daughters 
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obtained actual seisin, her seisin would have been in law the 
actual seisin of the sister also ; and, on the decease of either 
of them, her share would have descended, not to the heir of 
her father, but to her own heir, the seisin acquired having 
made her the stock of descent. In such a case, therefore, 
the title of the son of Catherine to the whole of his mother's 
moiety would have been indisputable ; for, while he was 
living, no one else could possibly have been her heir. The 
supposition, however, on which we are now to proceed is, 
that neither of the daughters ever obtained any actual seisin *, 
and the question to be solved is, to whom, on the death of 
Catherine, did her share descend ; whether equally between 
her sister and her son, as being together heir to the* purchaser, 
or whether solely to the son, as being heir to the purchaser, 
quoad his mother's share. In Mr. Sweet*s valuable edition 
of Messrs. Jarman and Bythewood's Conveyancing (A), it is 
stated to be ** apprehended that the share of the deceased 
sister would have descended in the same manner as by the 
recent statute it will now descend in every instance," which 
manner of descent is explained to be one-half of the share, 
or a quarter of the whole only, to the son, and the remaining 
half of the share to the surviving sister, thus giving her 
three quarters of the whole. This doctrine, however, the 
writer submits, is erroneous ; and in proof of such error, it 
might be sufficient simply to call to mind the fact, that the 
law of England had but one rule for the discovery of the heir. 
The heirs of a purchaser were, first, the heirs of his body, 
and then his collateral heirs ; and an estate tail was merely 
an estate restricted in its descent to lineal heirs. If, there- 
fore, the heir of a person had been discovered for the purpose 
of the descent of an estate tail, it is obvious that the same 
individual would also be heir of the same person for the pur- 
pose of the descent of an estate in fee simple. No distinction 
between the two is ever mentioned by Lord Coke, or any of 
the old authorities. Now, we have seen that the heir of the 
purchaser, under the circumstances above mentioned, for the 
purpose of inheriting an estate tail, was the son of the de- 

{h) Vol. i. p. 139. This point onmion in Patersonv. Mills, Y.C^K, 
has, however, since been decided Bruce, 15 Jur. 1. 
in accordance with the author's 
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ceased daughter solely, quoad the share which such daughter 
had hefd; and it would accordingly appear that the beir of ihe 
purchaser, to inherit an estate in fee simple, was also the son 
of the deceased daughter quoad her share. That this was in 
fact the case appears incidentally from a passage in the Year 
Book (i), where it is stated, that "If there be two coparceners 
of a reversion, and their tenant for term of life commits waste, 
and then one of the parceners has issue and dies, and the 
tenant for term of life commits another waste, and the aunt 
and niece bring a writ of waste jointly, for they cannot sever, 
and the writ of waste is general, still their recovery shall be 
special ; for the aunt shall recover treble damages for the 
waste done, as well in the life of her parcener as afterwards, 
and the niece shall only recover damages for the waste done 
after the death of her mother, and the place wasted they shall 
recover jointly. And the same law is, if a man has issue 'two 
daughters, and dies seised of certain land, and a stranger 
abates, and afterwards one of the daughters has issue two 
daughters and dies, and the aunt and the two daughters bring 
assize of mort d'ancestor ; here, if the aunt recover the 
moiety of the land and damages from the death of the an- 
cestor, and the nieces recover each one of them the moiety of 
the moiety of the land, and damages from the death of their 
mother, still the writ is general." Here we have all the 
circumstances required ; the father dies seised, leaving two 
daughters, neither of whom obtains any actual seisin of the 
land ; for a stranger abates, that is, gets possession before 
them. One of the daughters then dies, without having had 
possession, and her share devolves entirely on her issue, not 
as heirs to her, for she never was seised, but as heirs to her 
father quoad her share. The surviving sister is entitled only 
to her original moiety, and the two daughters of her deceased 
sister take their mother's moiety equally between them. 

There is another incidental reference to the same subject 
in Lord Coke's Commentary upon Littleton (^) : ''If a man 
hath issue two daughters, and is disseised, and the daughters 
have issue and die, the issues shall join in a praecipe, because 

(f) 35 Hen. VI. 23. (k) Co. Litt. 164 a. 
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one rigiit descends from the ancestor, and ii makelk no differ" 
ence whether the common ancestor, being out of possession, 
died before the daughters or after, for that, in both cases, they 
must make themselves heirs to the grandfather which was 
last seised, and when the issues have recovered, they are 
coparceners, and one praecipe shall lie against them." '*It 
maketh no difference," says Lord Coke, '* whether the com- 
mon ancestor, being out of possession, died before the 
daughters or after." Lord Coke is certainly not here speak- 
ing of the shares which the issue would take ; but had any 
difference in the quantity of their shares been made by the 
circumstance of the daughters surviving their father, it seems 
strange that so accurate a writer as Lord Coke should not 
'* herein" have " noted a diversity." The descent is traced 
to the issue of the daughters not from the daughters, but 
from their father, the common grandfather o( the issue. On 
the decease of one daughter, therefore, on the theory against 
which we are contending, the right to her share should have 
devolved, one-half on her own issue and the other half on 
her surviving sister ; and, on the decease of such surviving 
sister, her three quarters should, by the same rule, have been 
divided, one-half to her own issue and the other half to the 
issue of her deceased sister ; whereas it is admitted, that had 
the daughters both died in their father's lifetime, their issue 
would have inherited in equal shares. Lord Coke, however, 
remarks no difference whether the father died before or 
after his daughters. Surely, then, he never could have 
imagined that so great an inequality in the shares could have 
been produced by so mere an accident. It should be re- 
membered that the rule of representation for which we are 
contending is the rule suggested by natural justice^ and 
might well have been passed over without express notice ; 
but had the opposite rule prevailed, the inequality and injus- 
tice of its operation could scarcely have failed to elicit some 
remark. This circumstance may, perhaps, tend to explain 
the fact that the writer has been unable, after a lengthened 
search, to find any authority expressly directed to the point ; 
and yet, when we consider that in ancient times the title by 
descent was the most usual one (testamentary alienation not 
having been permitted), we cannot doubt but that the point 
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in questkm must very frequently have occurred. In what 
manner, then, can we account for the silence of our ancient 
writers on this subject, but on the supposition, which is con- 
firmed by every incidental notice, that in tracing descent from 
a purchaser, the issue of a deceased daughter took the entire 
share of their parent, whether such daughter should have 
died in the lifetime of the purchaser or after his decease ? 

Having now ascertained the course of descent among co- 
parceners under the old law, whenever descent was traced 
from a purchaser, we are in a better situation to place a con- 
struction on that clause of the act to amend the law of inhe- 
ritance which enacts, '* that in every case descent shall be 
traced from the purchaser" (/). What was the nature of the 
alteration which this act was intended to effect? Was it 
intended to introduce a course of descent amongst copar- 
ceners hitherto unknown to the law, and tending to the most 
intricate and absurd subdivision of their shares ? or did the 
act intend merely to say that descent from the purchaser, 
which bad hitherto occurred only in the case of an estate tail, 
and in the case where the heir to a fee simple died without 
obtaining actual seisin, should now apply to every case ? In 
other words, has the act abolished the rule that, in tracing 
the descent from the purchaser, the issue of deceased heirs 
shall stand, quoad their entire shares, in the place of their 
parents ? We have seen that, previously to the act, the rule 
that descent should be traced from the purchaser, whenever 
it applied, was guided and governed by another rule, that the 
issue of every deceased person should, quoad the entire share 
of such person, stand in his or her place. Why, then, should 
not the same rule of representation govern descent, now that 
the rule tracing descent from the purchaser has become appli- 
cable to every case ? Had any modification been intended 
to be made of so important a rule for tracing descent from a 
purchaser, as the rule that the issue, and the issue alone, 
represent their ancestor, surely the act would not have been 
silent on the subject. A rule of law clearly continues in force 
tintil it be repealed. No repeal has taken place of the rule 

(/) Stat. 3 & 4 Will. rv. c. 106, s. 2. 
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that, in tracing descent from a purchaser^ the issue shall 
always stand in the place of their ancestor. It is submitted, 
therefore,' that this rule is now in full operation ; and that, 
although in every case descent is now traced from the pur- 
chaser, yet the tracing of such descent is still governed by 
the rules to which the tracing of descent from purchasers 
was in former times invariably subject. If this be so, it is 
clear, then, that, under the circumstances stated at the com- 
mencement of this paper, the share of Catherine will descend 
entirely to her own issue, as heir to the purchaser quoad her 
share, and will not be divided between such issue and the 
surviving sister. 

It is said, indeed, that by giving to the issue one-half of 
the share which belonged to their mother, the rule is satisfied 
which requires that the issue of a person deceased shall, in 
all cases, represent their ancestor ; for it is argued that the 
issue still take one-fourth by representation, notwithstanding 
that the other fourth goes to the surviving sister, who con- 
stitutes^ together with such issue, one heir to their common 
ancestor. This, however, is a fallacy ; the rule is, *' that the 
lineal descendants in infinitum of any person deceased shall 
represent their ancestor, that is^ shall stand in the same place 
as the person himself would have done had he been living" (m). 
Now, in what place would the deceased daughter have stood 
had she been living? Would she have been heir to one- 
fourth only, or would she not rather have been heir to the 
entire moiety ? Clearly to the entire moiety ; for, had she 
been living, no descent of her moiety would have taken 
place; if, then, her issue are to stand in the place which she 
would have occupied if living, they cannot so represent her 
unless they take the whole of her share. 

But it is said, again, that the surviving daughter may have 
aliened her share ; and how can the descent of her deceased 
sister's share be said to be traced from the purchaser, if the 
survivor^ who constitutes a part of the purchaser's heir, is to 
take nothing ? The descent of the whole, it is argued, cannot 

(m) 2 Black. Com. 216. 
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be considered as traced over again on the decease of any 
daughter, because the other daughter's moiety may, by that 
time, have got into the hands of a perfect stranger. The 
proper reply to this objection seems to be, that the laws of 
descent were prior in date to the liberty of alienation. In 
ancient tiroes, when the rules of descent were settled, the 
objection could scarcely have occurred. Estates tail were 
kept from alienation by virtue of the statute De donis for 
about 200 years subsequent to its passing. Rights of entry 
and action were also inalienable for a very much longer period. 
Reversions expectant on estates of freehold, in the descent of 
which the same rule of tracing from the purchaser occurred, 
could alone have afTorded an instance of alienation by the 
heir ; and the sale of reversions appears to have been by no 
means frequent in early tiroes. In addition to other reasons, 
the attornment then required from the particular tenant on 
every alienation of a reversion operated as a check on such 
transactions. It may, therefore, be safely asserted as a 
general proposition, that on tlie decease of any coparcener, 
the descent of whose share was to be traced from the pur* 
chaser, the shares of the other coparceners had not been 
aliened ; and to have given them any part of their deceased 
sister's share, to the prejudice of her own issue, would have 
been obviously unfair, and contrary to the natural meaning of 
the rule, that "every daughter hath a several stock or 
root"(n). If, as we have seen, the rule remained the same 
with regard to estates tail, notwithstanding the introduction 
of the right of alienation (o), surely it ought still to continue 
unimpaired, now that it has become applicable to estates in 
fee, which enjoy a still more perfect liberty. Rules of law, 
which have their foundation in natural justice, should ever 
be upheld, notwithstanding they may have become applicable 
to cases not specifically contemplated at the time of their 
creation. 

(«) Co. Litt. 164 b. (o) Doe v. Whkkelo, 8 T. R. 211 ; ante, p. 402. 
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Referred to, pp. 171| 264, 380. 



A Deed of GranU 

This Indenture made the second day of January (a) [in Date. 

the eleventh year of the reign of our Sovereign Lady Queen 

Victoria by the grace of God of the United Kingdom of 

Great Britain and Ireland Queen Defender of the Faith and] 

in the year of our Lord 1848 Between A. B. of Cheapside Parties. 

in the city of London Esquire of the first part C. D. of 

Lincoln's Inn in the county of Middlesex Esquire of the 

second part and Y. Z. of Lincoln's Inn aforesaid gentleman 

of the third part (6) Whereas by indentures of lease and Recital of the 

release bearing date respectively on or about the first and conveyance to 

® T .1 1 the vendor, 

second days of January 1 838 and respectively made or ex- 
pressed to be made between E. F. therein described of the 
one part and the said A. B. of the other part for the consi- 
deration therein mentioned tlie messuage or tenement lands 
and hereditaments hereinafter described and intended to be 
hereby granted with the appurtenances were conveyed and 
assured by the said E. F. unto and to the use of the said 
A. B. his heirs and assigns for ever And whereas the said Recital of the 
A. B. hath contracted and agreed with the said C. D. for the contract for 

sale 

absolute sale to him of the inheritance in fee simple in pos*- 
session of and in the said messuage or tenement lands and 
hereditaments hereinbefore referred to and hereinafter de- 
scribed with the appurtenances free from all incumbrances at 
or for the price or sum of one thousand pounds Now this Testatum. 
Indenture Witnesseth that for carrying the said contract 

(a) The words within brackets ante, pp. 263, 264. If this should 

are now most frequently omitted. not be intended, the deed would 

(6) The reason why Y. Z. is be made between A. B. of the one 

made a party to this deed is, that part and C. D. of the other part^ 

the widow of C. D. may be barred as in the specimen given, p. 162. 
or deprived of her dower. See 
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Receipt* 



Operative 
wordt. 

Parcels. 



Consideration, for sale into effect and in consideration of the sum of one 

thousand pounds of lawful money of Great Britain to the said 
A. B. in hand well and truly paid by the said C. D. upon or 
immediately before the sealing and delivery of these pre- 
sents (the receipt of which said sum of one thousand pounds 
in full for the absolute purchase of the inheritance in fee 
simple in possession of and in the messuage or tenement 
lands and hereditaments hereinafter described and intended 
to be hereby granted with the appurtenances he the said A. B. 
doth hereby acknowledge and of and from the same and every 
part thereof doth acquit release and discharge the said C. D. 
his heirs executors administrators and assigns [and every of 
them for ever by these presents]) He the said A. B. Hath 
granted and confirmed and by these presents Doth grant 
and confirm unto the said C. D. and his heirs (c) All that 
messuage or tenement situate lying and being at &c. com- 
monly called or known by the name of &c. {here describe the 

General words, premises) Together with all and singular the houses out- 
houses edifices buildings barns dovehouses stables yards gar« 
dens orchards lights easements ways paths passages waters 
watercourses trees woods underwoods commons and common- 
able rights hedges ditches fences liberties privileges emolu- 
ments commodities advantages hereditaments and appurte- 
nances whatsoever to the said messuage or tenement lands 
hereditaments and premises hereby granted or intended so to 
be or any part thereof belonging or in anywise appertaining 
or with the same or any part thereof now or at any time 
heretofore usually held used occupied or enjoyed [or accepted 
reputed taken or known as part parcel or member thereof] 
And the reversion and reversions remainder and remainders 



(c) If the deed were dated at 
any time between the month of 
May, 1841 (the date of the statute 
4 & 5 Vict. c. 21 ; ante, pp. 152, 
159), and the first of January, 
1845 (the time of the commence- 
ment of the operation of the Trans- 
fer of Property Act, ante, p. 152), 
the form would be as follows: — 
'' He the said A. B. doth by these 
*' presents (being a deed of release 



*^ made in pursuance of an Act of 
" Parliament made and passed in 
" the fourth year of the reign of 
*^ her present Majesty Queen Vic- 
" toria intituled An Act for ren- 
** dering a Release as effectual for 
** the Conveyance of Freehold Es- 
" tates as a Lease and Release by 
" the same Parties) grant bargain 
** sell alien release and confirm 
** unto the said C. D.and his heirs." 
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yearly and other rents issues and profits of the same premises 
and every part thereof And all the estate right title interest Estate. 
use trust inheritance property possession benefit claim and 
demand whatsoever both at law and in equity of him the said 
A. B. in to out of or upon the said messuage or tenement 
lands hereditaments and premises hereby granted or intended 
so to be and every part and parcel of the same with their and 
every of their appurtenances And all deeds evidences and And all deeds, 
writings relating to the title of the said A. B. to the said here- 
ditaments and premises hereby granted or intended so to be 
now in the custody of the said A. B. or which he can procure 
without suit at law or in equity To have and To hold the Habendum, 
said messuage or tenement lands and hereditaments herein- 
before described and all and singular other the premises hereby 
granted or intended so to be with their and every of their 
rights members and appurtenances unto the said C. D. and 
his heirs (d) To such uses upon and for such trusts intents Uses to bar 
and purposes and with under and subject to such powers <low®r* 
provisoes declarations and agreements as the said C. D. shall 
from time to time by any deed or deeds instrument or instru- 
ments in writing with or without power of revocation and new 
appointment to be by him sealed and delivered in the pre- 
sence of and to be attested by two or more credible witnesses 
direct limit or appoint And in default of and until any such 
direction limitation or appointment and so far as any such 
direction limitation or appointment if incomplete shall not 
extend To the use of the said €• D. and his assigns for and 
during the term of his natural life without impeachment of 
waste And from and after the determination of that estate 
by forfeiture or otherwise in liis lifetime To the use of the 
said Y. Z. and his heirs during the life of the said C. D. In 
trust nevertheless for him the said C. D. and his assigns 
and after the decease of the said C. D. to the use of the said 
C. D. his heirs and assigns for ever And the said A. B. doth Covenants for 
hereby for himself his heirs (e) executors and administra- ^^^^* 
tors covenant promise and agree with and to the said C. D. 
his appointees heirs and assigns in manner following that is 

(d) If the dower of C. D.'s be " To the use of the said C. D. 
widow should not be intended to be " his heirs and assigns for ever." 
barred, the form would here simply (e) See ante, pp. 68, 69. 
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That the ▼en- 
dor is 
in fee. 



That the Ten- 
der has good 
right to convey. 



For quiet en- 
joymeuL 



For freedom 
from incum- 
brances. 



to say that for and notwithstanding any act deed matter or 
thing whatsoever by bitn the said A. B. or any person or 
persons lawfully or equitably claiming or to claim by from 
through under or in trust for bim made done or committed to 
the cottCrary (/) [be the said A. B. is at the time of the seal- 
ing and delivery of these presents lawfully rightfully and ab- 
aolntely seised of or well and saflSciently entitled to the mes- 
suage or tenement lands hereditaments and premises hereby 
granted or intended so to be with the appurtenances of and in 
a good sure perfect lawful absolute and indefeasible estate of 
inheritance in fee simple without any manner of condition 
contingent proviso power of revocation or limitation of any 
new or other use or uses or any other matter restraint cause 
or thing whatsoever to alter change charge revoke make void 
lessen or determine the same estate And that for and not- 
withstanding any such act matter or thing as aforesaid] he 
the said A. B. now hath in himself good right full power and 
lawful and absolute authority to grant and confirm the said 
messuage or tenement lands hereditaments and premises 
hereinbefore granted or intended so to be with their appur- 
tenances unto the said C. D. and his heirs to the uses and in 
manner aforesaid and according to the true intent and mean- 
ing of these presents And that the same messusge or tene- 
ment lands hereditaments and premises with the appurte- 
nances shall and lawfully may accordingly from time to time 
and at all times hereafter be held and enjoyed and the rents 
issues and profits thereof received and taken by the said C. D. 
his appointees heirs and assigns to and for his and their own 
absolute use and benefit without any lawful let suit trouble 
denial hindrance eviction ejection molestation disturbance or 
interruption whaUoever of from or by the said A. B. or any 
person or persons lawfully or equitably claiming or to claim 
by from through under or in trust for him And thai^g) 
free and clear and freely and clearly acquitted exonerated 
and discharged or otherwise by him the said A. B. his heirs 
executors or administrators well and sufficiently saved de- 
fended kept harmless and indemnified of from and against 
all and all manner of former and other [gifts grants bargains 



(/) See ante, |^. 380. 



(g) The word that is here a pronoun. 



assurance. 
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sales leases mortgages jointures dowers and all rrght and 
title of dower uses trusts wills entails statutes merchant and 
of the staple recognizances judgments extents executions 
annuities legacies payments rents and arrears of rent for- 
feitures re-entries cause and causes of forfeiture and re-entry 
and of from and against all and singular other] estates rights 
tides charges and incumbrances whatsoever \md made done 
committed executed or willingly suffered by him the said 
A. B. or any person or persons lawfully or equitably claim- 
ing or to claim by from through under or in trust for him 
And moreover that he the said A. B. and his heirs and all ^or further 
and every persons and person having or lawfully claiming 
or who shall or may have or lawfully claim any estate right 
title or interest whatsoever at law or in equity in to or out 
of the sakl messuage or tenement lands hereditaments and 
premises hereinbefore granted or intended so to be with 
their appurtenances by from through under or in trust for 
him or them shall and will from time to time and at all times 
hereafter upon every reasonable request and at the costs and 
charges of the said C. D. his appointees heirs and assigns 
make do and execute or cause or procure to be made done 
and executed all and every or any such further and other 
lawful and reasonable acts deeds things grants conveyances 
and assurances in the law whatsoever for further better more 
perfectly and effectually granting conveying and assuring the 
said messuage or tenement lands hereditaments and premises 
hereinbefore granted or intended so to be with their appur- 
tenances unto the said C. D. and his heirs to the uses and in 
manner aforesaid and according to the true intent and mean- 
ing of these presents as by him the said C. D. his appointees 
heirs or assigns or his or their counsel in the law shall or 
may be reasonably advised or devised and required [so that 
no such further assurance or assurances contain or imply any 
further or any other warranty or covenant than against the 
person or persons who shall make and execute the same and 
his her or their heirs executors and administrators acts and 
deeds only and so that the person or persons who shall be 
required to make and execute any such further assurance or 
assurances be not compelled or compellable for making or 
doing thereof to go or travel from his her or their dwelling 
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or respective dwellings or usual place or places of abode or 
residence] In Witness, &c 

On tbe back is indorsed the attestation and further receipt 
as folloivs : — 

Signed sealed and delivered by the within-named A. B. 
C. D. and Y. Z. in the presence of 

John Doe of London Gent. 
Richard Roe Clerk to Mr. Doe. 

Received the day and year first within written^ 
of and from the within-named C. D. the sum I 
of One Thousand Pounds being the consider- > £1000. 
ation within mentioned to be paid by him to I 

(Signed) A. B. 
Witness John Doe 

Richard Roe, 
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Referred to p. 195 (a). 



On the decease of a woman entitled by descent to an estate 
in fee simple, is her husband, having had issue by her, en- 
titled, according to the present law, to an estate for life, by 
the curtesy of England, in 'the whole or any part of her 
share ? 

In order to answer this question satisfactorily, it will be 
necessary, first, to examine into the principles of the ancient 
law, and then to apply those principles, when ascertained, to 
the law as at present existing. Unfortunately the authorities 
whence the principles of the old law ought to be derived do 
not appear to be quite consistent with one another ; and the 
consequence is, that some uncertainty seems unavoidably to 
hang over the question above propounded. Let us, however, 
weigh carefully the opposing authorities, and endeavour to 
ascertain on which side the scale preponderates. 

Littleton, ** not the name of the author only, but of the 
law itself," thus defines curtesy : " Tenant by the curtesie of 
England is where a man taketh a wife seised in fee simple or 
in fee tail general, or seised as heir in tail especial, and hath 
issue by the same wife^ male or female, born alive, albeit the 
issue afler dieth or liveth, yet if the wife dies, the husband 
shall hold the land during his life by the law of England. 
And he is called tenant by the curtesie of England, because 
this is used in no other realme, but in England only" (6). 
And, in a subsequent section, he adds, '* Memorandum, that, 
in every case where a man taketh a wife seised of such an 

(a) The substance of the follow- for March 14, 1846. 
ing observations has already ap- (6) Litt s. Z5, 

peared in the ** Jurist*' newspaper 

R.P. E E 
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estate of tenements, &c., as the issue which he hath by his 
wife may by possibility inherit the same tenements of such 
an estate as the wife hath, as heir to the wife; in this case, 
after the decease of the wife, he shall have the same tene- 
ments by the curteste of England, btd otherwise not*'(c). 
** Memorandum/' says Lord Coke, in his Commentary {d)f 
** this word doth ever betoken tome excellent point of learn- 
ing." Again, As heir to the wife. This doth imply a secret 
of law ; for, except the wife be actually seised, the heir shall 
not (as hath been said) make himself heir to the wife ; and 
this is the reason^ that a man shall not be tenant by the cur- 
tesie of a seisin in law.*' Here, we find it asserted by Little- 
ton, that the husband shall not be tenant by the curtesy, un-* 
less he has had issue by his wife capable of inheriting the 
land as her fietr; and this is explained by Lord Coke to be 
such issue as would have traced their descent from the wife, 
as the stock of descent, accordii^ to the maxim, '*seisina 
facit stipitem." Unless an actual seisin bad been obtained 
by the wife, she could not have been the stock of descent ; 
for the descent of a fee simple was traced from the person 
last actually seised ; *'and this is the re«Mfi," says LordCoke, 
" that a man shall not be tenant by the curtesy a( a mere seisin 
in law." The same rule, with the same reason for it, will 
also be found in Paine* s case(^e), where it is said, *' And when 
Littleton saitb^ as heir to the wife, these words are very ma« 
terial ; for that is the true reason that a man shall not be 
tenant by the curtesy of « seisin in law ; for, in such csLse, 
the issue ought to make himself heir to him who was last 
actually seised," The same doctrine again appears in Black- 
stone if), ** And this seems to be the principal reason why 
the husband cannot be tenant by the curtesy of any lands of 
which the wife was not actually seised ; because, in order to 
entitle himself to such estate, he must haiee begotten issue 
that may be heir to the wife ; but no one, by the standing 
rule of law, can be heir to the ancestor of any land, whereof 
the ancestor was not actually seised ; and, tbereibre, as tbe 
husband bath never begotten any issue that can be heir to 
those lands, he shall not be tenant of them by the curtesy. 

(c) Litt 8. 52. (e) 8 Rep. 36 a. 

(rf) Co. Litt 40 a. (/) 2 Black. Comm. 128. 
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And hence," continues Blackstone, in his usual laudatory 
strain, '* we may observe, with how much nicety and con- 
sideration the old rules of law were framed, and how closely 
they are connected and interwoven together, supporting, illus- 
trating and demonstrating one another.^ Here we have, 
indeed, a formidable array of authorities, all to the point, 
thaty in order to entitle the husband to his curtesy, his wife 
must have been the stock from whom descent should have 
been traced to her issue ; for the principal and true reason 
that there could not be any curtesy of a seisin in law is stated 
to be, that the issue could not, in such a case, make himself 
heir to the wife, because his descent was then required to be 
traced from the person last actually seised. 

Let us, then^ endeavour to apply this principle to the pre- 
sent law. The act for the amendment of the law of inherit- 
ance (g) enacts (A), that, in every case, descent shall be traced 
from the purchaser. On the decease of a woman entitled by 
descent, the descent of her share is, therefore, to be now 
traced, not from herself, but from her ancestor, the pur- 
chaser, from whom she inherited. With respect to the per- 
sons to become entitled, as heir to the purchaser on this de- 
scent, if the woman be a coparcener, the question arises, which 
has already been discussed (t), whether the surviving sister 
equally with the issue of the deceased, or whether such issue 
solely, are now entitled to inherit? And the conclusion at 
which we arrived was, that the issue solely succeeded to their 
mother's share. But, whether this be so or not, nothing is 
clearer than that, on the decease of a woman, entitled by 
descent, the persons who next inherit take as heir to the pur- 
chaser, and not to her ; for, from the purchaser alone can 
descent now be traced ; and the mere circumstance of having 
obtained an actual seisin does not now make the heir the 
stock of descent. How, then, can her husband be entitled to 
hold her lands as tenant by the curtesy ? If tenancy by the 
curtesy was allowed of those lands only of which the wife 
had obtained actual seisin, because it was a necessary con- 
dition of curtesy that the wife should be the stock of descent, 

(^) 8 & 4 WUL IV. c. 106. (0 Appendix (B.)i ante, p. S98, 

(h) Sect. 2. 
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and because an actual seisin alone made the wife the stock of 
descent, how can the husband obtain his curtesy in any case 
where the stock of descent is confessedly not the wife, but 
the wife's ancestor 7 Amongst all the recent alterations of 
the law, the doctrine of curtesy has been left untouched ; 
there seems, therefore, to be no means of determining any 
question respecting it, but by applying the old principles to 
the new enactments, by whichy indirectly, it may be effected. 
So fiir, then, as at present appears, it seems a fair and proper 
deduction from the authorities, that, whenever a woman has 
become entitled to lands by descent, her husband cannot 
claim his curtesy, because the descent of such lands, on her 
decease, is not to be traced from her. 

But, by carrying our investigations a little further, we may 
be disposed to doubt, if not to deny, that such is the law ; 
not that the conclusion drawn is unwarranted by the autho- 
rities, but the authorities themselves may, perhaps, be found 
to be erroneous. Let us now compare the law of curtesy of 
an estate tail with the law of curtesy of an estate in fee 
simple. 

In the section of Littleton, which we have already 
quoted (/), it is laid down, that, if a man taketh a wife ieised 
as heir in tail especial, and hath issue by her, born alive, he 
shall, on her decease, be tenant by the curtesy. And on this 
Lord Coke makes the following commentary : ''And here 
Littleton intendeth a seisin in deed, if it may be attained 
unto. As if a man dieth seised of lands in fee simple or fee 
tail general| and these lands descend to his daughter, and she 
taketh a husband and hath issue, and dieth before any entry^ 
the husband shall not be tenant by the curtesy, and yet, in 
this case, she had a seisin in law ; but, if she or her husband 
had, during her life, entered, he should have been tenant by 
the curtesy*' (m). Now, it is well known that the descent of 
an estate tail is always traced from the purchaser or original 
donee in tail. The actual seisin which might be obtained by 
the heir to an estate tail never made him the stock of de- 
scent. The maxim was, <* Possessio fratris de fettdo simplici 

(0 Sect S6. (m) Co. Litt 29 a. 
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facit sororem esse haeredem." Where, therefore, a woman 
vrho had been seised as heir or coparcener in tail died, leav* 
ing issue, such issue made themselves heir not to her, but 
to her ancestor, the purchaser or donee; and whether the 
mother did or did not obtain actual seisin was, in this re- 
spect, totally immaterial. When actual seisin was obtained, 
the issue still made themselves heir to tlie purchaser only, 
and yet the husband was entitled to his curtesy. When 
actual seisin was not obtained, the issue were heirs to the 
purchaser as before ; but the husband lost his curtesy. In 
the case of an estate tail, therefore, it is quite clear that the 
question of curtesy or no curtesy depended entirely on the 
husband*s obtaining for his wife an actual seisin, and had 
nothing to do with the circumstance of the wife's being or 
not being the stock of descent. The reason, therefore, before 
mentioned given by Lord Coke, and repeated by Blackstune^ 
cannot apply to an estate tail. An actual seisin could not 
have been required in order to make the wife the stock of 
descent, because the descent could not, under any circum- 
stances, be traced from her^ but must have been traced from 
the original donee to the heir of his body per formam doni. 

Again, if we look to the law respecting curtesy in incor- 
poreal hereditaments, we shall find that the reason above 
given is inapplicable ; for the husband, on having issue born, 
was . entitled to his curtesy out of an advowson and a rent, 
although no actual seisin had been obtained^ in the wife's 
lifetime, by receipt of the rent or presentation to the advow- 
son (n). And yet, in order to make the wife the stock of 
descent as to such hereditaments, it was necessary that an 
actual seisin should be obtained by her (o). The husband, 
therefore, was entitled to his curtesy where the descent to 
the issue was traced from the ancestor of his wife, as well as 
where traced from the wife herself. In this case also, the 
right to curtesy was, accordingly, independent of the wife's 
being or not being the stock from which the descent was to 
be traced. 

(n) Watk. Descents, 39 (47, (o) Watk. Descents, 60 (67, 

4th ed.) 4th ed.) 
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We are driven, therefore, to search for another and more 
•adsfoctorj reason why an actual seisin should have been 
required to be obtained by the wife, in order to entitle her 
husband to his curtesy out of her lands ; and such a reason 
is furnished by Lord Coke himself^ and also by Blackstone* 
Lord Coke says (p), ** Where lands or tenements descend to 
the husband, before entry he hath but a seisin in law, and 
yet the wifo shall be endowed, albeit it be not reduced to an 
actual poesession, for it lieth not in the power of the wifo to 
bring it to an actual seisin, as the htuband may do of hit 
mfe*i land when he is to be tenant by curtesy^ which is worthy 
the obserTation." It would seem from this, therefore, that 
the reason why an actual seisin was required to entitle the 
husband to his curtesy was, that his wife m^ht not suffer by 
his neglect to take possession of her lands ; and, in order to 
induce him to do so, the law allowed htm curtesy of all lands 
of which an actual seisin had been obtained, but refused him 
his curtesy out of such lands as he had taken no pains to 
obtain possession of. This reason also is adopted by Black- 
stone from Coke : " A seisin in law of the husband will be 
as effectual as a seisin in deed, in order to render the wifo 
dowable : for it is not in the wife's power to bring the hus- 
band's title to an actual seisin, as it is in the husband's power 
to do with regard to the wife's lands ; which U one reason why 
he shall not be tenant by the curtesy but of such lands whereof 
the wife, or he himself in her right, was actually seised in 
deed" (q). The more we investigate the rules and principles 
of the ancient law, the greater will appear the probability 
that this reason was indeed the true one. In the troublous 
times of old, an actual seisin was not always easily acquired. 
The doctrine of continual claim shows that peril was not 
un frequently incurred in entering on lands for the sake of 
asserting a title ; for, in order to obtain an actual seisin, any 
person entitled, if unable to approach the premises, was 
bound to come as near as he dare(r). And "it is to be 
observed/' says Lord Coke, '' that every doubt or foar is not 
sufficient, for it must concern the safety of the person of a 
man, and not his houses or goods ; for if he fear the burning 

(p) Co. Litt 31 a. (r) Litt. ss. 419, 421. 

{q) 2 Black. Com. 131. 
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of his houses or the taking away or spoiling his goods, this is 
not suffieient'* (j)« That actual seisin should be obtained 
was obviously most desirable^ and nothing could be more 
natural or reasonable than that the husband should have no 
curtesy where he had failed to obtain it. Perkins seems to 
think that this was the reason of the rule ; for in his PrO'- 
fitable Book he answers an objection to it, founded on an 
extreme case. '' But if possession in law of lands or tene- 
ments in lee descend UAto a married woman, which lands 
are in the county of York, and the husband and his wife are 
dwelling in the county of Essex, and the wife dieth within 
one day after the descent, so as the husband could not enter 
during the coverture, for the shortness of the time, yet he 
shall not be tenant by the curtesy, &c. ; and yet^ according 
to common pretence^ there is no default in the husband. But 
it may be said that the husband of the woman, before the 
death of the ancestor of the woman, might have spoken unto 
a man dwelling near unto the place where the lands lay, to 
enter for the woman, as in her right, immediately afler the 
death of her ancestor," &c. (/). This reason for the rule is 
also quite consistent with the circumstance that the husband 
wa^ entitled to his curtesy out of incorporeal hereditaments, 
notwithstanding his failure to obtain an actual seisin. For if 
the advowson were not void, or the rent did not become 
payable during the wife*s life, it was obviously impossible for 
the husband to present to the one or receive the other ; and 
it would have been unreasonable that he should suffer for 
not doing an impossibility, the maxim being "impotentia 
excusat legem." This is the reason, indeed, usually given 
to explain this circumstance ; and it will be found both in 
Lord Coke(u) and Blackstone (oc). This reason, however, 
is plainly at variance with that mentioned in the former part 
of this paper, and adduced by them to explain the necessity 
of an actual seisin, in order to entitle the husband to his 
curtesy out of lands in fee simple. 

There still remains, however, the section of Littleton^ to 

(0 Co. Litt. 253 b. (u) Co. Litt. 29 a. 

(0 Perk. 470. (x) 2 Black. Com. 127. 
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which we have before referred (y), as an apparent authority 
on the other side, Littleton expressly says, that when the 
issue may, by possibility, inherit' o/* such an estate as the wife 
hatht as heir to the wife, the husband shall have his curtesy, 
but otherwite not; and we have seen that, according to Lord 
Coke's interpretation, to inherit a$ heir to the wifet means 
here to inherit from the wife as the stock of descent. But the 
legitimate mode of interpreting an author certainly is to attend 
to the context^ and to notice in what sense he himself uses 
the phrase in question on other occasions. If now we turn 
to the very next section of Littleton, we shall find the very 
same phrase made use of in a manner which clearly shows 
that Littleton did not mean, by inheriting as heir to a person, 
inheriting from that person as the stock of descent. For, 
after having thus laid down the law as to curtesy, Littleton 
continues : '* And, also^ in every case where a woman taketh 
a husband seised of such an estate in tenements, &c., so as, 
by possibility, it may happen that the wife may have issue 
by her husband, and that the same issue may, by possibility, 
inherit the same tenements of such an estate as the husband 
hathf as heir to the husband, of such tenements she shall have 
her dower, and otherwise not" (2). Now, nothing is clearer 
than that a wife was entitled to dower out of the lands of 
which her husband had only a seisin in law (a); and nothing, 
also, is clearer than that a seisin in law only was insufficient 
to make the husband the stock of descent ; for, for this pur- 
pose, an actual seisin was requisite, according to the rule 
'* seisina facit stipitem." In this case, therefore, it is obvious 
that Littleton could not mean to say that the husband must 
have been made the stock of descent, by virtue of having 
obtained an actual seisin ; for that would have been to con- 
tradict the plainest rules of law. What, then, was his mean- 
ing? The subsequent part of the same section affords an 
explanation : ^* For, if tenements be given to a man and to 
the heirs which he shall beget of the body of his wife, in this 
case the wife hath nothing in the tenements, and the husband 
hath an estate tail as donee in special tail. Yet, if the hus- 

(y) Sect 52. (a) Walk. Descents, 32 (42, 

(«) Litt. B. 53. 4th ed.) 
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band die without issue, the same wife shall be endowed of the 
same tenements, because the issue which she, by possibility, 
might have had by the same husband, might have inherited 
the same tenements. But, if the wife dieth leaving her hus- 
band| and after the husband taketh another wife and dieth, 
his second wife shall not be endowed in this case, for the 
reason qforeiaid,** This example shows what was Littleton's 
true meaning. He was not thinkings either in this section or 
in the one next before it, of the husband or wife being the 
stock of descent, instead of some earlier ancestor. He was 
laying down a general rule, applicable to dower as well as to 
curtesy ; namely, that if the issue that might have been born 
in the one case, or that were born in the other, of the sur- 
viving parent, could not, by possibility, inherit the estate of 
their deceased parent, by right of representation of such 
parent, then the surviving parent was not entitled to dower 
in the one case, or to curtesy in the other. It is plain that, 
in the example just adduced, the issue of the husband by his 
second marriage could not possibly inherit his estate, which 
was given to him and the heirs of his body by his first wife ; 
the second wife, therefore, was excluded from dower out of 
this estate. And, in the parallel case of a gift to a woman 
and the heirs of her body by her first husband^ it is indis- 
putable that, for a precisely similar reason, her second hus- 
band could not claim his curtesy on having issue by her ; for 
such issue could not possibly inherit their mother's estate. 
All that Littleton then intended to state with respect to cur- 
tesy, was the rule laid down by the Statute de Donis(6), 
which provides that, where any person gives lands to a man 
and his wife and the heirs of their bodies, or where any per- 
son gives lands in frankmarriage, the second husband of any 
such woman shall not have any thing in the land so given, 
after the death of his wife, by the law of England, nor shall 
the issue of the second husband and wife succeed in the in- 
heritance (c). When the two sections of Littleton are read 
consecutively, without the introduction of Lord Coke's com- 
mentary, their meaning is apparent; and the intervening 

(6) 18 Edw. I. c. 1. 

(c) See Bac. Abr. tit. Curtesy of England, (C), 1. 
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ccmiineDUury not only puts the reader on the wrong cfaie» bot 
bindere the recovery of the right one, by renorii^ to a dis- 
tance the explanatory context* 

If oar conttruetion of Littleton be the tree one, it throws 
some light on the question discussed in Appendix (B.)^ on 
the course of descent amongst coparceners. We there en« 
deavoured to show that the issue of a coparcener always stood 
in the place of their parent, by right of representation, even 
where descent was traced from some mere remote ancestor 
as the stock* Littleton, with this view of the subject in his 
mind, and never suspecting that any odier could be enter- 
tained, might well speak generally of issue inheriting as heir 
to their parent, even though the share <^ the parent might 
have descended to the issue as heir to some more remote 
ancestor^ The authorities adduced in Appendix (B.) thus 
tend further to explain the language of Littleton ; whilst the 
language of Littleton, as above ex|^ined^ illustrates and con* 
firms the authorities previously adduced. 

Having at length arrived at the true principles of the old 
law, the application of them to the state of circumstances 
produced by the new law of inheritance wiU be very easy. 
A eoparcener dies leaving a husband who has had issue by 
her, and leaving one or more sisters surviving her. The 
descent of her share is now traced from their cocmnon parent, 
the purchaser. But, in tracing this descent, we have seen, in 
Appendix (B.)y that the issue of the deceased coparcener 
would inherit her entire share by representation of her. And 
the condition which will entitle her husband to curtesy out of 
her share appears to be, that his issue might possibly inherit 
the estate by right of representation of their deceased mother. 
This condition, therefore, is obviously fidfiUed, and our con- 
clusion consequently is, that the husband of a deceased co- 
parcener, who has had issue by her, is entitled to curtesy out 
of the whole of her share. But in order to arrive at this con- 
clusion, it seems that we must admit, first, that Lord Coke 
has endeavoured to support the law by one reason too many; 
and, secondly, that one laudatory flourish of Blackstone has 
been made without occasion* 
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If the rule of perpetuity, which restrains executory intei'ests 
within a life or lives in being, and twenty-one years after* 
wards^ be, as is sometimes contended (a), the only limit to 
the settlement of real estate by way of remainder, the follow* 
ing limitations would be clearly unobjectionable :— To the 
use of A., a living unmarried person, for life, with remainder 
to the use of his first son for life, with remainder to the use 
of the first son of such first son, born in the lifetime of A., 
or within twenty-one years aAer hts decease, fbr life, with 
remainder to the use of the first and other sons of such first 
son of such first son of A., born in the lifetime of A., ot 
within twenty^one years afler his decease, successively in 
tail male, with remainder to the use of the first son of the 
first son of A., born in his lifetime, or within twenty-one 
years after his decease, in tail male, wkh remainder to the 
use of the second son of such first son of A., born in the 
lifetime of A., or within twenty-one years after his deceasci 
for life, with remainder to the use of bis first and other sonS| 
born in the lifetime of A., or within twenty-one years after 
his decease, successively in tail male, with remainder to the 
use of the second son of the first son of A., born in his life* 
time, or within twenty-one years after his decease, in tail 
male, with remainder to the use of the third son of such first 
son of A., born in the lifetime of A., or within twenty-one 
years after his decease, for life, with remainder to the use of 
his first and other sons, born as before, successively in tail 
male, with remainder to the use of such third son of the first 
son of A., born as before, in tail male, with like remainders 
to the use of the fourth and every other son of such first son 

(a) Lewis on Perpetuity, p. 408 et seq. 
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of A., born as before, for life respectiTely. followed by like 
remainder to the use of their respective first and other sons, 
bom as before, successively in tail male, followed by like re- 
mainders to the use of themselves in tail male ; with remain- 
der to the use of the first son of A. in tail male; with remain- 
der to the use of the second son of A. for life ; with similar 
remainders to the use of his sons, and sons' sons, bom as be- 
fore ; with remainder to the use of such second son of A. in 
tail male, and so on. 

It is evident that every one of the estates here limited 
roust necessarily arise within a life in being (namely, that of 
A.) and twenty-one years afterwards. And yet here is a 
settlement which will in all probability tie up the estate for 
three generations ; for the eldest son of a man's eldest son is 
very frequently born in his lifetime, or, if not, will most pro- 
bably be born within twenty-one years after his decease. 
And great grandchildren, though not often born in the life- 
time of their great grandfather, are yet not unusually born 
within twenty-one years of his death. Now if a settlement 
such as this were legal, it would, we may fairly presume, 
have been adopted before now ; for conveyancers are fre- 
quently instructed to draw settlements containing as strict an 
entail as possible; and the Court of Chancery has also some- 
times had occasion to carry into efiect executory trusts for 
making strict settlements. In these cases it would be the 
duty of the draftsman, or of the court, to go to the limit of 
the law in fettering the property in question. But it may be 
safely asserted, that in no single case has a settlement, such 
as the one suggested, been drawn by any conveyancer, much 
less sanctioned by the Court of Chancery. The utmost that 
on these occasions is ever done is, to give life estates to all 
living persons, with remainder to their first and other sons 
successively in tail male. As, therefore, the best evidence of 
a man's having had no lawful issue is that none of his family 
ever heard of any, so the best evidence that such a settlement 
is illegal is that no conveyancer ever heard of such a draf^ 
being drawn. 
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The Manor of ^ A General Court Baron of John Freeman 

Fairfield in I Esq. Lord of the said Manor holden in and 

the County of | for the said Manor on the Ist day of Janu- 

Middlesex. J ary in the third year of the reign of our 

Sovereign Lady Queen Victoria by the Grace of God of 

the United Kingdom of Great Britain and Ireland Queen 

Defender of the Faith and in the year of our Lord 1840 

Before John Doe Steward of the said Manor. 

At this Court comes A. B. oqe of the customary tenants of 

this manor and in consideration of the sum of ^1000 of law- Consideration. 

ful money of Great Britain to him in hand well and truly paid 

by C. D. of Lincoln's Inn in the county of Middlesex Esq. in 

open court surrenders into the hands of the lord of this Surrender. 

manor by the hands and acceptance of the said steward by the 

rod according to the custom of this manor All that messuage Parcels. 

&c. (^here describe the premises') with their appurtenances 

(and to which same premises the said A. B. was admitted at 

the general Court holden for this manor on this 12th day of 

October 18S8) And the reversion and reversions remainder 

and remainders rents issues and profits thereof And all the 

estate right title interest trust benefit property claim and de- Esute. 

mand whatsoever of the said A, B. in to or out of the same 

premises and every part thereof To the use of the said C. D. 

his heirs and assigns for ever according to the custom of this 

manor. 



Now at this Court comes the said C. D. and prays to be Admittance, 
admitted to all and singular the said customary or copyhold 
hereditaments and premises so surrendered to his use at this 
Court as aforesaid to whom the lord of this manor by the said 
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Habendum. steward grants seisin thereof by the rod To havb and To 

HOLD the said messuage hereditaments and premises with their 
appurtenances unto the said C. D. and his heirs to be holden 
of the lord by copy of court roll at the will of the lord ac- 
cording to the custom of this manor by fealty suit of court 
and the ancient annual rent or rents and other duties and ser- 
vices therefore due and of right accwssomed And so (saving 
the right of the lord) the said C. D. is admitted tenant thereof 
and pays to the lord on such his admittance a fine certain of 

Fine £S0, £S0 and bis fealty b respited. 

(Signed) John Doe Steward. 



INDEX. 



A. 

Abeyance, inheritance in, 280. 
Abstract of title, vendor bound to furnish an, 881. 
Accumulation, restriction on, 274. 
Acknowledgment of deeds by married women, 197, 890. 
Admittance to copyholds, 800, 824, 408. 
Advowson appendant, 279. 

agreements for resignation, 291. 
conveyance of, 298. 
in gross, 290, 298. 
of rectories, 292. 
of vicarages, 298. 
proper length of title to, 881. 
limitation of actions and salts for, 884. 
Agreements, what required to be in writing, 144* 

stamps on, 145. 
Aids, 102, 104. 
Alien, 61. 

Alienation of real estate, 17, 1^, 86, 8d, 40, 57, 61, 78, 215. 
power of, unconnected with ownership, 259. 
of executory interests, 271. 
of copyholdi^ 811, 822, 324. 
Ancestor, descent to, 88, 95, 96. 

formerly excluded from descent, S8« 
Ancient demesne, tenure of, 112, 804. 

Annuities for lives, enrolment of memorial of, now uoneceasary, 288. 

registration of, 288. 
search for, 890. 
Anticipation, clause against, 191. 
Appendant incorporeal hereditaments, 276, 279. 
Application of purchase money, necessity of seeing to the, 888. 
Appointment, powers of, 178, 255.«^See PoweHb. 
Apportionment of rent, 28. 

of rent-charge on descent «f part of land, 286. 
by Inclosure Commissioners, 288. 
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Appurtbnamcbs, 280. 

Appurtenant incorporeal hereditaments, 280. 

rights of common and'of way, 280. 
Arms, grant of, 125. 

directions for use of, 254. 
AssRTs, 68. 

Assignee of lease liable to rent and covenants, 841, 842. 
Assignment of satbfied terms, 857. 
Assigns, 61, 126. 

Assurance, further, in deed of grant, 415. 
Attainder of tenant in tail, 55, 108. 
of tenant in fee, 68, 108. 
Attendant terms, 854, 857. 
Attestation to deeds, 168. 

to wills, 177, 259, 825. 
to deeds exercising powers, 257* 
Attested copies, 889. 
Attornment, 212, 277. 

nowabolished, 212, 277. 
Autre vie, estate pur, 19. 

quasi entail of, 56. 
in a rent-charge, 286. 
in copyholds, 807. 

B. 

Bankruptcy of tenant in tail, 55. 
of tenant in fee, 77. 
search for, 391. 

exercise of powers by assignees in, 255. 
of owner of land subject to rent-charge, 288. 
sale of copyholds in, 818. 
as to leaseholds in, 846. 
Bargain and sale, 155, 159, 172, 840. 

required to be enrolled, 156, 172. 

for a year, 157. 

of lands in Yorkshire, 878. 

Bastardy, 107. 
Bedford Level registry, 166. 
Benefice with cure of souls, 79. 
Borough English, tenure of, 112. 

C. 

Canal shares, personal property, 8. 
Cesser of a term, proviso for, 851. 
Cestui que trust, 140, 248. 

is tenant at will, 836. 
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Cestui que vie, 20, 21. 
Chambers, 14. 

Chancery Amendment Act, 1858.. 151. 
ancient, 184, 141. 
modern, 141, 151. 

interposition of, between mortgagor and mortgagee, 864. 
Charities, Incorporated, 66. 
Charity, conveyance to, 63. 
new trustees of, 149. 
commissioners, 64. 
official trustee, 64. 
Chattels, 6, 7. 
Cheltenham, manor of, 882. 
Codicil, 179. 
Collation, 291. 

Commissioners of Inclosures, 120, 278, 279, 288. 
Common, tenants in, 118. 
forms, 170. 
rights of, 278. 
fields, 279. 
in g^ss, 290. 

limitation of rights of, 386. 
Law Procedure Act, 1854.. 150, 168. 
Commutation of tithes, 297. 

of manorial rights, 317. 
Companies, joint-stock, 66. 

insurance, 66, 
Condition of re-entry for non-payment of rent, 210. 
demand of rent formerly required, 210. 
modem proceedings, 210. 
formerly inalienable, 211. 
for breach of covenants, 843. 
efiect of licence for breach of covenant, 848. 
Conditional, gift, 35. 
Consent of protector, 50. 

as to copyholds, 812, 828. 
Consideration on feoffment, 127, 134, 137> 141. 

a deed imports a, 128. 
Construction of wills, 19, 182. 

of law as to attendant terms, 857. 
Contingent remainders, 226. 

anciently illegal, 227. 
Mr. Fearne's Treatise on, 281. 
definition of, 231. 
example of, 231, 240. 
rules for creation of, 282, 288, 287. 
formerly inalienable, 241. 
R.P. F F 
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241. 
to pfocrvc, 247. 
of trait cautcm,24<. 
ofcopjholdayUOL 
CovTBTASCit fraodalcat, ML 
ortiUics,296. 
bj CenaBt isr life, SOL 
YoloDUry, 67. 

by deed, 128, 130, 158, 204, 208. 
bj maiTied women, 197. 

COPARCKVBRS, 86. 

dcKenC amongst, 94, 398. 
CorTHOLiM, definition of, 298. 

origin of, 298. 

for Uves, 299, 807. 

of inheritance, SCO. 

hiftoryof, 800, 801. 

estate tail in, 808, 310. 

estate pur autre w\e, 307. 

eustomaiy recovery, 311. 

forfeiture and re- grant, 311. 

equitable estate tail in, 328, 329. 

ancient state of copyholders, 300, 309. 

alienation of, 311, 320, 322, 429. 

subject to debta, 312. 

sale of, by commissioner in bankmptcy, 313. 

descent of, 314. 

tenure of, 314. 

commutation of manorial righto in, 317. 

enfranchiiement of, 317. 

mortgage of, 867. 

grant of, 321, 322. 

seizure of, 325. 

contingent remainders of, 330. 

deposit of copies of court roll, 369. 

abstract of title on purchase of, 381. 
Copyhold Acts, 1852, and 1858.. 318. 
Corporation, conveyance to, ^. 
Corporeal hereditaments, 10, 18. 

now lie in grant, 204. 
Costs, mortgage to secure, 875. 
Covenant to stand seised, 173. 
Covenants in a lease, 341. 

run with the land, 842. 

effect of licence for breach of, 343. 

for quiet enjoyment, implied by certain words, 378, 414. 
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Covenant for title, 379, 880, 418. 

to produce title deeds, 889. 
Coverture, 190, 885. 
Counties, palatine, 75. 
Court of Probate, 178. 

suit of, 103, 104, 106. 
customary, 299. 
RoUs, 298, 321. 
Creditors, conveyances to defraud, 66. 

judgment, 71. — See Judgment Debts. 
may witness a will, 171. 
Crown debts, 55, 76, 147, 313. 
search for, 390. 
forfeiture to the, 108. 
Curtesy, tenant by, 198. 

of gavelkind lands, 194. 

as affected by the new law of inheritance, 194, 417. 
of copyholds, 332. 
Customary freeholds, 306. 
Cy pres, doctrine of, 239. 

D. 

Daughters, descent to, 85, 94. 
Death, civil, 23. 

gift by will incase of, without issue, 182. 
Debts, crown, 55, 76, 147, 313. 

of deceased traders, 70. 

judgment, 55, 71, 146, 313. 

liability of lands to, 70, 72, 77. 

simple contract, 69. 

charge of, by will, 70. 

copyholds now liable to, 313. 

liability of trust estates to, 145. 
Deed, 128, 197. 

whether signing necessary to, 132. 

poll, 130. 

required to transfer incorporeal hereditaments, 204. 

of grant, conveyance of reversion by, 208. 
Demand for rent, 210. 
Demandant, 45. 
Demesne, the lord's, 101, 298. 
Demise, implies a covenant for quiet enjoyment, 378. 
Descent, of an estate in fee simple, 83, 393. 
of an estate tail, 87. 
gradual progress of the law of, 81. 
of gavelkind lands, 110. 
of borough English lands, 112, 393. 

F F 2 
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Descbmt, of tithes, 296. 

of copyholds, 814. 
Destruction of entails, 42. 
Devise. — See Will. 
Disabilities, time allowed for, 885. 
Disclaimer, 80, 187. 
Distress, 209. 

clause of, 284. 
Dockets, 73. 
Donative advowsons, 291. 
Donee in tail, 34. 
Doubts, legal, 182. 
Dower, 198. 

of gavelkind lands, 106. 

under old law independent of husband's debts, 199. 

old method of barring, 200. 

under the recent act, 201. 

declaration against, 202. 

modern method of barring, 268. 

uses to bar, 263, 418. 

formerly defeated by assignment of attendant term, 356. 

release of, by acknowledgment of purchase deed, 883. 

leases by tenant in, 208. 
Draining, 29,279. 

£. 

Ejectment of mortgagor by mortgagee, 863. 

Elegit, writ of, 71, 818. 

Emblements, 27, 836. 

Enclosure, 278. 

Enfranchisement of copyholds, 317. 

Enrolment. — See Inrolment. 

Entail. — See Tail. 

Entirety, 87. 

Entireties, husband and wife take by, 192. 

Entry, necessary to a lease, 153, 340. 

tenant's position altered by, 153. 
right of, supported a contingent remainder, 243. 
power of, to secure a rent-charge, 285. 
Equitable assets, 69. 
waste, 25. 
estate, 140, 284. 

no escheat of, 143. 
forfeiture of, 143. 
creation and transfer of, 144. 
descent of, 144. 
liable to debts, 145. 



INDEX. 437 

Equitable estate, curtesy of, 194. 
Equity follows the law, HI. 
a distinct system, 149. 
of redemption, 364. 

is an equitable estate, 872. 
mortgage of, 374. 
' Escheat, 107. 

none of trust estates, 143. 
none of a rent-charge, 285. ^ 
of copyholds, 814. 
Escrow, 129. 
Escuage, 104. 

Estate during widowhood, 22. 
legal, 140, 284. 
pur autre yie, 20, 286. 
leases of settled, 25. 
sale of settled, 31. 
grant of, 85. 

tail, 83, 125, 141, 183, 185, 223. 
for life, 125,141, 183. 
in fee simple, 125. 
no escheat of trust, 143. 
forfeiture of trust, 148. 
creation and transfer of trust, 144. 
must be marked out, 159. 
of wife, 194. 
particular, 206. 

one person may have more than one, 218. 
words of limitation, 220. 
in remainder, 220, 222. 
where the first estate is an estate tail, 223. 
forfeiture of life, 248. 
of copyhold, 302. 
at will, 802. 

equitable, in mortgaged lands, 872. 
Estoppel, lease by, 340. 
Exchange, implied effect of, 378. 

statutory provision for, 279. 
Execution of a deed, 129. 
Executors, directions to, to sell lands, 269, 270. 
Executory devises, 268, 270. — See Executory Interest. 
interest, 226, 227, 251. 

creation of, under Statute of Uses, 252. 

creation of, by will, 268, 380. 

alienation of, 27 !• 

limit to creation of, 273. 

in copyholds, 330. 

where preceded by estate tail, 274. 
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F. 

Fathbb, dcaeent to, 90, 95. 

bii power to appoim a gmHian, 10$. 
Fbaltt, lOS, lOi, 106, 206, 114. 
FcBy meamng of tcna, 41. 
rimple, 57» 125. 

eqaitmble estate in, 142. 
gift of, hj will, 16^ 185, 187. 
estate o^ in a rcnt-cbarge, 286. 
customary estate in, 306, 312. 
Feb taU, 41, 125. 

Feme Cotebt. — See Mabbied Womah and Wirs. 
VzowruzMfy 121, 135. 

forfeiture by, 27, 127. 
deed required for, 132. 
by idiots and lunatics, 127. 
by infants of gaTclkind lands, 127. 
Feudal sjrstem, iotrodoction of, 2. 

feuds originally for life, 17, 218. * 

tenancies become hereditary, 34, 219. 
Feudum noTum ut antiquum, 89. 
Fields, common, 279. 
Fine, 46. 

formerly used to convey wife's lands, 196. 
attornment could be compelled on convey ance by, 212. 
payable to lord of copyholds, 306. 
Fines, search for, 390. 
Foreclosuee, 365. 
Forfeiture for treason, 65, 108, 314. 
by feoffment, 27i 126. 
of a trust estate, 143. 
and re- grant of copyholds, 311. 

FORMEDON, 43. 
FRANKALMOI01f,36, 113. 

Frankmarriaoe, Z6. 

Frauds, Statute of— (see Statute 29 Car. II. c. 3), 20, 131, 145, 146, 

175, 209, 335, 337, 344, 369. 
Freebench, 332. 
Freehold, 22, 34, 57. 

any estate of, is larger than estate for term of years, 352. 

G. 

Gavelkind, 110, 127. 

curtesy of gavelkind lands, 194. 

dower of gavelkind lands, 199. 
General occupant, 20. 



INDEX. 



439 



General residuary devisee, 181. 

registry, 359. 

words, 163, 412. 
Gestation, period of, included in time allowed by rule of perpetuity, 

273. 
Gift, conditional, 35, 78, 185. 
intail, 99, 186. 
in fee, 99, 187. 
to use of feoffee, 127. 

to husband and wife and a third person, 198. 
Give, word used in a feoffment, 12i. 

warranty formerly implied by, 376, 878. 
Goods, 6. 
Grant, deed of, 411. 

an innocent conveyance, 171. 
construed most strongly against grantor, 18. 
incorporeal hereditaments lay in, 204. 
proper operative word for a deed of grant, 172. 
of copyholds, 321, 322. 
implied Effect of the word, 378. 
Gross, incorporeal hereditaments in, 279. 
seignory in, 279. 
common in, 290. 
advowson in, 290, 293. 
Guardian, 105. 

H. 

Habendum, 163, 166, 413. 

Half-blood, descent to, 92, 96, 394. 

Heir, anciently took entirely from grantor, 18. 

at first meant only issue, 34. 

alienation as against, 36. 

is appointed by the law, 61. 

bound by specialty, 68. 

apparent, 80. 

presumptive, 80. 

cannot disclaim, 80. 

word ''heirs" used in conveyance of estate of inheritance, 125« 

is a word of limitation, 125, 220. 

devise to, 189. 

contingent remainder to, 225, 229. 

gift to " heirs," 229. 
Hereditaments, 5, 12. 

incorporeal, 276« 

Heriots, 315. 

High treason, 108, 315. 
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Homage, 102, 320. 

IloNOUE, titlet of, 8, 297. 

HuBBAMDi right of, in his wife's lands, 190, 195. 

and wif« one person, 192. 

cannot convey to his wife, 198. 

holding over, is a trespasser, 195. 

appointment by, to his wife, 260. 

I. 

Idiots, 62, 63, 127,826. 
Implication, gifts in a will by, 186. 
Improvements, 80. 
Inclosure, 120. 

commissioners, 120, 278 n., 279, 288. 
Incorporated charities, 66. 
Incorporeal property, 10, 204, 276. 

not subject to tenure, 289. 
Indenture, 180. 
Indestructibility of land, 1. 
Induction, 291. 
Infants, 64, 127, 260, 271, 326, 885. 

marriage settlements, 62, 260. 
Inheritance, law of. — See Descent. 

trust of terms to attend the, 354. 

owner of, subject to attendant term, has a real estate in 
equity, 357. 
Innocent conveyance, 171. 
Inrolment of deeds barring estate tail, 46. 
of bargain and sale, 156, 172. 
of memorial of deeds as to lands in Middlesex and York- 

shire, 165, 387. 
of memorial of annuities for lives, 282, 390. 
Insolvency, 77i 255, 313, 346, 391. 
Institution, 291. 
Insurance companies, 66. 
Intention, rule as to observing, in wills, 182. 
Interesse termini, 340. 
Interest, stipulation to raise, void, 370. 

stipulation to diminish, good, 370. 
former highest tegal rate of, 371. 
Issue, 194. 

in tail, bar of, 46, 51. 

devise to, of testator, 182. 

devise in case of death without, 185. 

J. 

Joint stock companies, 66. 
tenants for life, 114. 



INDEX. 

Joint tenants in tail, 114. 

in fee simple, 115. 

of copyholds, 316. 

estate, no curtesy of, 194. 

no dower of, 199, 202. 
Jointure, 200. 

equitable, 201. 
Judgment debts, 56, 71, 78. 

registry of, T4. 
as to trust estates, 145. 
as to powers, 256. 
as to copyholds, 313. 
search for, 76, 390. 
as to leaseholds, 345. 
limitation of actions on, 384. 
against a mortgagee, 872. 
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K. 



Knight's service, 102. 



L. 



Land, indestructibility of, 1. 

term, 13. 
Lands, liability of, for debts, 70, 73. 
Lapse, 182. 
Lease and release, 152, 158, 171. 

from year to year, 336. 

for a number of years, 153, 337. 

for years, is personal property, and why, 8, 10. 

entry necessary, 153, 340. 

by tenant in tail, 54. 

by tenant in dower, 203. 

for a year abolished, 159. 

no formal words required in a, 338. 

by tenant for life, 25, 264. 

by husband of wife's lands, 195* 

power to, 264. 

by copyholder, 303. 

stamps on, 339. 

by estoppel, 340. 

rent reserved by, 341. 

mortgagor cannot make a, 363, 
Leaseholds, will of, 345. 

mortgage of, 368. 

purchaser of, entitled to a sixty years' title, 381, 
Legacies, limitation of suits for, 386. 
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Leoal doubts, 132. 

csuce, 140, 284. 
LiCBM CE, effect of licence for breach of coTenants in a lease, 344. 

to demise copyholds, 803. 
Lien of vendor, 870. 
Life, estate for, 16, 17, 128, 188, 218. 
equitable esUte for, 141. 
tenant for, coneorrence of, to bar entail, 80. 
estate for, in a rent-charge, 282. 
estate for, in copyholds, 307. 
tenant for, entitled to costody of title deeds, 387. 
Light, limitation of right to, 386. 
LiMiTATioK, of estates, 124, 169. 

of a Tested remainder after a life estate, 216. 
words of, 124, 220. 
sutntes of, 384, 886. 
Lis pendens, 76. 
LiTBKART institutions, 65, 149. 
Li VERT of wardship, 102. 
ofseisin, 123, 124. 

corporeal hereditaments formerly lay in, 204. 
Logic, scholastic, 236. ^ 
LoMDON, custom of, 59. 
LvMATic, 62, 127, 326, 388. 

M. 

Males preferred in descent, 85, 90, 91. 

Manors, 101, 121, 292, 298. 

Marriage, 62, 102, 179, 260. 

Married woman, separate property of 191, 323. 

has no disposing power, 190. 

conveyance of her lands, 197. 

surrender of her copyhold lands, 323, 828. 

rights of, in her husband's lands, 197, 201. 

rights of, in her husband's copyholds, 332. 

admittance of, to copyholds, 326. 

husband's rights in her term, 347. 

appointment by, 260. 

release of powers by, 267* 

release of her right to dower, 383. 
Maternal ancestors, descent to, 90, 97. 
Merger, 218, 241, 352, 353. 

none of tithes in the land, 296. 

of tithe rent-charge, 297. 

of a term of years in a freehold, 352. 

none of estates held in autre droit, 353. 
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Messuage, term, 13. 

Middlesex register, 165, 887f 390. 

Mines, 14, 23. 

right of the lord of copyholds to, 303. 
Modus decimandi, 386. 
Money land, 142. 
Mortgage, 333, 360. 

construction of, in law, 862. 

for payment of debts, 271* 

stamps on, 361. 

origin of term, 362. 

legal estate in, 363. 

to trustees, 371. 

equity of redemption of, 364, 374. 

foreclosure of, 365. 

power of sale in, 366. 

repayment of, 367. 

of copyholds, 367* 

of leaseholds, 368. 

by underlease, 369. 

interest on, 370, 371. 

to joint mortgagees, 872. 

now primarily payable out of mortgaged lands, 878« 

tacking, 374. 

for future advances, 375. 

for long term of years, 367* 
Mortgagee and mortgagor, relative rights of, 364. 

judgments against, 372. 
Mortgagor, covenants for title by a, 380. 

limitation of his right to redeem, 384, 885. 
Mortmain, 64. 
Mother, descent to, 96, 97. 
Movables, 2, 5. 
Murder, 78. 

N. 
Natural life, 22. 
Naturalization, 61. 
New trustees, 148. 
Next presentation, 291. 
Norman conquest, 2. 
Notice of an incumbrance, 356. 

for repayment of mortgage money, 367* 

O. 

Occupant, 20. 

of a rent-charge, 285. 
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OrricEfi, 297. 

Operative words, 163, 167, 412. 

OwNBRfBiP, no absolute ownenhip of real property, 17. 

P. 

PALATIMB, judgment! in countiei, 75. 
Paramount, queen is lady, 2, 100. 
PARCELf, 168, 167, 412. 
Particular estate, 206. 
Partition, 86, 119, 120, 278 n., 878. 

of copyholds, 316. 
Paternal ancestors, descent to, 88, 90, 95. 
Patron of a living, 290. 
Perpetuitt, 49, 237, 238, 273, 427. 
Personal property, 7, 8, 338. 
Portions, terms of years used for securing, 351. 
Possibility, alienation of, 240, 241. 

of issue extinct, tenant in tail after, 52. 
on a possibility, 235. 
common and double, 236. 
Posthumous children, 234. 
Powers, 255, 259. 

vested in bankrupt or insolvent, 255. 

compliance with formalities of, 257. 

attestation of deeds executing, 257. 

equitable relief on defective execution of, 258. 

exercise of, by will, 259» 261. 

extinguishment of, 262, 267. 

suspension of, 262. 

of leasing, 264. 

estates under, how they take effect, 266. 

release of, 267. 

of sale in mortgages, 366. 
Prjbcipe, tenant to the, 45. 
Premises, term, 14. 
Prescription, 280. 
Presentation, 291. 

next, 294, 295. 
Presentment of surrender of copyholds, 322. 

of will of copyholds, 325. 
Primogeniture, 48, 85. 

Privity between lessor and assignee of term, 342. 

none between lessor and under-lessee, 347. 
Probate, Court of, 178. 
Proclamations of fine, 47. 
Professed persons, 23. 
Protector of settlement, 50, 312, 328. 
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Pur autre vie, ettate, 20, 56, 286, 307. 
Purchase, meaning of term, 88. 

when heir takei by, 189« 
deed, specimen of a, 162, 411. 
deed, stamps on, 164. 
money, application of, 883. 
Purchaser^ voluntary conveyances \oid as to, 67. 
judgments binding on, 72, 77. 
protection of, without notice, 74. 
descent traced from the last, 8S| 394, 
conveyance to the use of, 160. 

a 

Quasi entail, 56. 

Quia emptores, statutes of (see statute 18 Edw. I. c. 1). 

Queen is lady paramount, 2, 100. 

R. 

Rack-rent, new enactment as to tenants at, 27. 

Real property, 7. 

Recital of contract for sale, 162. 

of conveyance to vendor, 162. 
Recovery, 43, 44, 45, 46. 

customary, 311. 
Recoveries, search for, 390. 
Rectories, advowsons of, 292. 
Redemption, equity of, 364. 
Re- ENTRY, condition of, 210, 343. 

destroyed by licence for breach of covenant, 343. 
Register of judgments, 74. 

of deeds, 165, 359, 387. 
search in the, 390. 
Registration, 359, 387. 

of annuities, 283. 
Release, proper assurance between joint tenants, 117. 
conveyance by, 152, 154, 158, 171, 213. 
of part of land subject to rent-charge, 288. 
of powers by married women, 267. 
Relief, 102, 104, 106, 315. 
Remainder, 207. 

bar of, after an estate tail, 44, 50. 

arises from express grant, 207* 

no tenure between particular tenant and remainder- man, 

214. 
vested, 215, 216. 
vested, may be conveyed by deed of grant, 217. 
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RsiiAiiiOBfts, definition of Tested » 217. 
example of Tested, 231. 
eontinfenL — See Cohtikobht Rbmaiwdbb. 
of oopyliolds, 329. 
Rbmohb&atiow, piofessionalf 169. 
Rbhswablb leaseiy 213, 348. 
Rbmt, demand for, 210. 
reeerration of, 209. 
apportionment ol^ 28, 288. 
of estate in fee siriiple, 104, 108. 
scTTice, 208, 212, 215, 315, 34L 
passes by grant of reTersion, 212. 
not lost now by merger of reTernon, 214. 
none incident to a remainder, 214. 
seek, 281. 

limitations of actions and suitt ibr, 386. 
charge, 281, 282, 385. 

power to grantee to distrain for, 284. 
estate for life in, 285. 
estate in fee simple in, 286. 
release of, 288. 
apportionment of, 288. 
accelerated by merger of prior term, 355. 
grantee of, has no right to the title deeds, 387. 
creation of, under the Statute of Uses, 283. 
bankruptcy of owner of land, subject to, 288. 
Rbbidvart deTise, 181. 
Resignation, agreement for, 291. 
Rbsultino use, 137. 
Revbbsion, 207, 212. 

bar, of, expectant on an estate tail, 44, 50. 
on a lease for years, 207. 
on lease for life, 208. 
difficulty in making a title to, 388. 

purchaser of, must show that he gave the market price, 389. 
Revocation, conveyance with clause of, 67. 

of wills, 178. 
Rule in Shellty*i cote, 218. 
Rules, technical, in construing a will, 183. 

S. 
Sale of settled estates, 31. 

for payment of debts, 271. 

contract for^ 411. 
Satisfied terms, 357. 
Scholastic logic, 286. 
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Schools, sitei for, 65. 
Scientific institutions, 65, 149. 
Seionort, 276. 

in gross, 280. 
Seisin, 78, 121. 

transfer of, required to be notorious, 283. 

actual seisin required for curtesy, 194. 

legal seisin required for dower, 199. 

of copyhold lands, is in the lord, 302. 
Seizure of copyholds, 218, 825. 
Separate property of wife, 79, 191, 828. 
Serjeantt, grand, tenure of, 109. 

petit, tenure of, 110. 
Services, feudal, 38. 
Settlement, 48. 

protector of, 50, 312, 328. 
on infants on marriage, 62, 260. 
extract from a, 247. 
of copyholds, 327. 
Severalty, 87, 118. 
Severance of joint tenancy, 118. 
Shelley's case, rule in, 220, 224. 
Shifting use, 252, 253, 254. 

no limitation construed as, which can be regarded as a 

remainder, 255. 
in copyhold surrenders, 331. 
Simony, 294. 
Sites for schools, 65. 
Socage, tenure of free and common, 103. 

derivation of word, 103. 
Sons, descent to, 93. 
Special occupant, 20. 
Specialty, heir bound by, 68. 
Springing uses, 252, 253, 254, 255. 
Stamps on deeds, 129, 163, 205. 

on purchase deeds, 164. 

on conveyances in consideration of annuities, 287. 

on agreements, 145. 

on orders of court vesting trust property, 149. 

on lease for year now repealed, 153. 

on licence to demise copyholds, 303. 

on surrender of copyholds, 322. 

on admittance to copyholds, 324. 

on leases, 339. 

on assignment of leases, 344. 

on surrender of a lease, 353. 

on covenant to surrender copyholds, 379. 
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Stamps od covenant for production of titlo deods, 389. 

on mortgsgMi 361. 
Statutes cited : 

9 Hen. III. c. 29, (Magna Charta, freemen,) 310. 

9 Hen. III. c. 32, (Magna Charta, alienation,) 39. 

20 Hen. III. c 4, (approvemeivt,) 5. 
4 Edw. I. c. 6, (warranty,) 40, 376. 
6 Edw. I. c. 3, (warranty,) 377. 

6 Edw. I. c 6, (waste,) 23. 

13 Edw. I. c I, (De donis,) 5, 6, Id, 41, 6%, 69, 244^ 309, 877. 
13 Edw. I. c. 18, (judgments,) 71, 146. 
13 Edw. I. c. 32, (mortmain,) 42. 

18 Edw. I. c. 1, (Quia emptores,) 18, 39, 71, 100, 101, 109, 242, 

277, 287, 809. 

18 Edw. I. sut 4, (fines,) 46. 
34 Edw. HI. c. 16, (fines,) 47. 

13 Rich. II. c 6, (vicarages,) 294. 
4 Hen. IV. c. 12, (vicarages,) 294. 
1 Rich. III. c. 1, (uses,) 136. 
1 Rich. III. c. 7, (fines,) 47. 

4 Hen. VII. c. 24, (fines.) 47. 

11 Hen. VII. c. 20, (tenant in tail exprovMime virtt) 33, 377. 

19 Hen. VII. c. 15, (uses,) 146. 

21 Hen. YIII. e. 4, (executors renouncing,) 269. 

26 Hen. VIII. c. 13, (forfeiture for treason,) 35, 108. 

27 Hen. VIII. c. 10, (Statute of Uses,) 60, 127, 133, 134. 136, 155, 

174, 188, 197, 201, 251, 252, 268, 827. 

ss. 4, 5, (rent-charge,) 283. 

ss. 6—9, (jointure,) 201. 
27 Hen. VIII. c. 16, (enrolment of bargains and sales,) 156, 172. 
27 Hen. VIII. c. 28, (dissolution of smaller monasteries,) 295. 

81 Hen. VIII. c 1, (partition,) 119. 

31 Hen. VIII. c 13, (dissolution of monasteries,) 295, 296. 

82 Hen. VIII. c. 1, (wills,) 18, 60, 174, 175, 269. 

32 Hen. VIII. c 2, (limitation of real actions,) 382. 
32 Hen. VIII. c. 7, (conveyances of tithes,) 296. 

82 Hen. VIII. c. 24, (dissolution of monasteries,) 295. 

32 Hen. VIII. c. 28, (leases by tenant in tail, ftc,) 54, 195. 

32 Hen. VIII. c. 32, (partition,) 119. 

82 Hen. VIII. c. 84, (condition of re-entry,) 211, 343. 

32 Hen. VIII. c. 36, (fines,) 47, 53. 

33 Hen. VIII. c. 39, (crown debts,) 55, 76. 

34 & 35 Hen. VIII. c. 5, (wills,) 60, 174. 

34 8r 35 Hen. VIII. c 20, (estates tail granted by crown,) 52. 
37 Hen. VIII. c. 9, (interest,) 863. 

5 & 6 Edw. VI. c. 1 1, (forfeiture for treason,) 55, 108. 



INDEX. 449 

Statutes cited. 

5 8l6 £dw. VI. c. 16, (offices,) 79. 

5 Eliz. c. 26, (palatine courte,) 172. 
13 Eliz. c. 4, (crown debts,) 55, 76. 
13 Eliz. c. 5, (defrauding creditors,) 67. 

13 Eliz. c. 20, (charging benefices,) 79. 

14 Eliz. c. 7, (collectors of tenths,) 55. 

14 Eliz. c. 8, (recoveries,) 52. 

27 Eliz. c. 4, (voluntary conveyances,) Q7. 
31 Eliz. c. 2, (fines,) 47. 
31 Eliz. c. 6, (simony,) 294. 
39 Eliz. c. 18, (voluntary conveyances,) 67. 
21 Jac. I. c. 16, (limitations,) 384. 

12 Car. II. c. 24, (abolishing feudal tenures,) 6, 60, 105, 110, 113, 

315. 

15 Car. II. c. 17, (Bedford level^ 166. 

29 Car. II. c. 3, (Statute of Frauds,) s. 1, (leases, &c., in writing,) 

131, 144, 158, 209, 335, 337, 369. 
s. 2, (exception,) 131, 209, 337. 
s. 3, (assignments, &c., in writing,) 344, 369. 
s. 4, (agreements in writing,) 144. 
8. 5, (wills,) 175. 

ss. 7, 8, 9, (trusts in writing,) 144. 
s. 10, (trust estates,) 145, 146. 
s. 12, (estates pur autre vie,) 18, 20. 
s. 16, (chattels,) 34S. 

2 Will. & Mary, c. 5, (distress for rent,) 210. 

3 & 4 Will. & Mary, c. 14, (creditors,) 69, 146, 

4 & 5 Will. & Mary, c. 16, (second mortgage,) 374. 

4 & 5 Will. & Mary, c. 20, (docket of judgments,) 73. 

6 & 7 Will. III. c. 14, (creditors,) 69. 

7 & 8 Will. III. c. 36, (docket of judgments,) 73. 

7 & 8 Will. III. c. 37, (conveyance to corporations,) 66. 
10 & 11 Will. III. c. 16, (posthumous children,) 234. 
2 & 3 Anne, c. 4, (West Riding registry,) 166. 

4 & 5 Anne, c. 16, ss. 9, 10, (attornment,) 212, 277. 

s. 21, (warranty,) 377. 

5 Anne, c. 18, (West Riding registry,) 166, 172. 

6 Anne, c. 18, (production of cestui que vie,) 21, 172, 195. 

6 Anne, c. 35, (East Riding registry,) 166, 172, 379. 

7 Anne, c. 20, (Middlesex registry,) 166. 

8 Anne, c. 14, (distress for rent,) 210. 

10 Anne, c. 18, (copy of inrolment of bargain and sale,) 172. 
12 Anne, stat. 2, c. 12, (presentation,) 294. 
12 Anne, stat. 2, c. 16, (usury,) 371. 

4 Geo. II. c. 28, (rent,) 210, 213, 281, 284, 349. 

7 Geo. II. c. 20, (mortgage,) 363, 364, 366. 
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Statotb* cited. 

8 Geo. II. e. 6, (North Riding rcgiMiy,) 166, 172, 379. 

9 Gto, II. e. S6, (chjrities,) 64. 

1 1 Gto. II. c. 19, (rent,) 28, 210, 218. 

14 Geo. II. c. 20, (common recoTcriei,) 46. 

8. 9, (estate pur autre vie,) 21. 
25 Geo. II. c. 6, (witneoei to wills,) 177. 
25 Geo. III. c. S5f (crown debts,) 55, 76. 
81 Geo. III. c. 82, (Roman Catholics,) 28. 
89 Geo. III. c. 93, (treason,) 108. 
39 & 40 Geo. III. e. 56, (money land,) 142. 
89 & 40 Geo. III. c. 88, (escheat,) 108. 
89 & 40 Geo. III. c. 98, (accumulation,) 274. 
41 Geo, in. c. 109, (General Inclosure Act,) 278. 
44 Geo. III. c. 98, (stamps,) 165. 
47 Geo. III. c 24, (forfeiture to the crown,) 108. 

47 Geo. in. c. 74, (debts of traders,) 70, 146. 

48 Geo. III. c. 149, (stamps,) 165. 

49 Geo. III. c. 126, (offices,) 79. 

53 Geo. III. c. 141, (inrolment of memorial of life annuities,) 281. 

54 Geo. III. c. 145, (atuinder,) 108. 

54 Geo. III. c. 168, (attestation to deeds exercising powers,) 258. 
56 Geo. III. c. 184, (stamps,) 130, 145, 165, 322, 324. 

56 Geo. III. c. 192, (surrender to use of will,) 325. 

57 Geo. III. c. 99, (benefices,) 79. 

59 Geo. III. c. 94, (forfeiture to the crown,) 108. 

1 & 2 Geo. IV. c. 121, (crown debts,) 76. 
3 Geo. IV. c. 92, (annuities,) 282. 

6 Geo. IV. c. 16, (bankruptcy,) 77, 846. 

6 Geo. IV. c. 17, (forfeited leaseholds,) 108. 

7 Geo. IV. c. 45, (money land,) 142. 
7 Geo. IV. c. 75, (annuities,) 282. 

9 Geo. IV. c. 31, (petit treason,) 108. 
9 Geo. IV. c. 85, (charities,) 64. 

9 Geo. IV. c. 94, (resignation,) 291. 

10 Geo. IV. c. 7, (Roman Catholics,) 23. 

11 Geo. IV. & 1 Will. IV. c. 20, (pensions,) 79. 

11 Geo. IV. & 1 Will. IV. c. 47, (saJe to pay debts,) 30, 62, 70, 

146, 272. 
11 Geo. IV. & 1 Will. IV. c. 60, (trustees,) 148. 
II Geo. IV. & 1 Will. IV. c. 65, (infants, &c.,) 62, 63, 326, 327, 

349. 
11 Geo. IV. & I Will. IV. c. 70, (administration ofjustice,) 75, 172. 

2 & 3 Will. IV. c. 71, (limitation,) 386. 
2 & 3 Will. IV. c. 100, (tithes,) 386. 

2 & 3 Will. IV. c. 115, (Roman Catholics,) 23. 
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Statutes cited. 

8 & 4 Will. IV. c. 27, (limitations,) 384. 

s. 1, (rents, tithes, &c.,) 386. 

s. 2, (estate in possession,) 884. 

s. 3, (remainders and reversions,) 884. 

s. 14, (acknowledgment of title,) 885. 

ss. 16—18, (disabilities,) 385. 

s. 28, (mortgage,) 385. 

s. 30, (advowson,) 385. 

s. 33, (advowson,) 385. 

s. 34, (extinguishment of right,) 386. 

s. 86, (abolishing real actions,) 24, 86, 120, 
382. 

s. 39, (warranty not to defeat right of entry,) 
878. 

s. 40, (judgments, legacies, &c.,) 386. 
3 & 4 Will. IV. c. 42, (distress for rent,) 210. 
8 & 4 Will. IV. c. 74, (fines and recoveries abolished,) 46, 47, 197, 

267, 812. 

ss. 4, 5, 6, (ancient demesne,) 113. 

s. 14, (warranty,) 376. 

s. 15, (leases,) 54. 

s. 18, (reversion in the crown,) 52. 

s. 22, (protector,) 50. 

s. 82, (protector,) 51. 

ss. 34, 35, (protector,) 50. 

s. 40, (will, contract,) 53, 54. 

s. 41, (inrolment,) 46, 54. 

ss. 42 — 47, (protector,) 50. 

ss. 50—52, (copyholds,) 312, 328. 

s. 5S, (equitable estate tail in copyholds,) 
328. 

s. 54, (entry on court rolls,) 828. 

ss. 55 — 73, (bankruptcy,) 56, 

ss. 55 — 66, (copyholds on bankruptcy,) 314. 

ss. 70, 71, (money land,) 143. 

ss. 77 — 80, (alienation by married women,) 
197, 267, 329. 

ss. 87, 88, (index of acknowledgment,) 390. 

s. 90, (wife's equitable copyholds,) 329. 
3 & 4 Will. IV. c. 87, (inclosure, inrolment of award,) 278. 
3 & 4 Will. IV. c. 104, (simple contract debts,) 70, 146, 313. 
8 & 4 Will. IV. c. 105, (dower,) 198, 201, 202. 

3 & 4 Will. IV. c. 106, (descents,) 10, 82, 83, 90, 91, 92, 189, 230, 

814, 393, 408. 

4 & 5 Will. IV. c. 22, (apportionment,) 28. 

G o2 
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Statotci cited. 

4 & 5 Win. IV. c. 23, (trait estatet,) 109, 148, 148. 
4 & 5 Will. IV. c. 30, (common fields exchange,) 279. 

4 & 5 Will. IV. c. 88, (tithes,) 886. 

5 & 6 Will. IV. c. 41, (usury,) 871. 

6 & 7 Win. IV. c. 19, (Durham,) 76. 

6 & 7 Will. IV. c. 71, (commutation of tithes,) 297. 

6 & 7 Will. IV. c. 115, (inclosure of common fields,) 279. 

7 Wia IV. & 1 Vict c. 26, (wills,) 184, 259, 261, 286, 808. 

8. 2, (repeal of old statutes,) 107, 286, 

825. 
s. 8, (property devisable,) 21, 107, 175, 

241, 286, 808, 323, 825, 894. 
ss. 4, 5, (copyholds,) 325. 
s. 6, (estate pur autre vie,) 21, 286, 

808. 
s. 7, (minors,) 106. 
s. 9, (execution and attestation,) 175, 

825. 
s. 10, (execution of appointments,) 

259. 
ss. 14—17, (witnesses,) 177, 178. 
ss. 18—21, (revocation,) 179. 
s. 28, (subsequent disposition,) 180. 
s. 24, (will to speak from death of tes- 
tator,) 180. 
S.-25, (residuary devise,) 181. 
s. 26, (general devise,) 261, 345. 
8. 27, (general devise an exercise of 

general power,) 261. 
8. 28, (devise without words of limita- 
tion,) 19, 184. 
s. 29, (death without issue,) 186. 
ss. 80, 31, (estates of trustees,) 188. 
8. 32, (estate tail, lapse,) 182. 
8. 83, (devise to issue, lapse,) 182. 
7 Will. IV. & 1 Vict. c. 28, (mortgagees,) 384. 
1 Vict c. 39, (tithe commutation,) 297. 
1 & 2 Vict. c. 20, (Queen Anne's bounty,) 379. 
1 & 2 Vict c. 64, (tithes,) 297. 
1 & 2 Vict c. 69, (trust estates,) 148. 
1 & 2 Vict c. 106, (benefices,) 79. 

1 & 2 Vict c. 110, (judgment debts, insolvency,) 55^ 72, 73, 75, 

78, 147, 255, 256, 313, 314, 346. 

2 & 3 Vict c. 11, (judgments, &c.,) 73, 74, 75, 76, 77, 147, 313, 

346. 
2 & 3 Vict c. 37, (interest,) 371. 
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Statutes cited. 

2 & 8 Vict. c. 60, (mortgage to pay debts, infants,) 30, 62, 272. 
2 & 3 Vict c. 62, (tithes,) 297. 
8 & 4 Vict. c. 15, (tithes,) 297. 
8 & 4 Vict. c. 81, (inclosure,) 27S. 279. 
8 & 4 Vict. c. 65, (draining,) 29. 
8 8c 4 Vict c. 82, (judgmenU,) 78, 74. 

4 & 5 Vict. c. 21, (abolishing leases for a year,) 152, 159, 165, 412. 
4 & 5 Vict. c. 85, (copyholds,) 111, 816, 817, 318, 820, 321, 822, 

328, 824, 825. 

4 & 5 Vict c. 38, (sites for schools,) 65. 
6 Vict c. 7, (tithes,) 297. 

5 & 6 Vict c. 82, (fines and recoveries in Wales and Cheshire,) 

890. 
6&6 Vict c. 54, (tithes,) 297. 

6 & 6 Vict c. 79, (stamp on presentation,) 291. 

5 & 6 Vict c. 116, (insolvency,) 78, 314. 

6 & 7 Vict c. 23, (copyholds,) 817. 

6 & 7 Vict c. 72, (stamp on presentation,) 291. 
6 & 7 Vict c. 78, (solicitors' bills,) 169. 

6 & 7 Vict c. 85, (interested witnesses,) 178. 

7 & 8 Vict c. 37, (sites for schools,) 65. 
7 fir 8 Vict c. 65, (copyholds,) 317, 818. 
7 & 8 Vict c. 66, (aliens,) 61, 62. 

7 & 8 Vict c. 76, (transfer of property, now repealed,) 121, 122, 

152, 165. 

s. 2, (conveyance by deed,) 152. 

s. 8, (partition, exchange, and assignment by 
deed,) 86, 120,844. 

B. 4, (leases and surrenders by deed,) 209, 838, 
852. 

s. 5, (alienation of possibilities,) 271. 

s. 6, (the words grant and exchange,) 879. 

s. 7, (feoffment,) 27, 62. 

8. 8. (contingent remainders,) 227, 242, 245. 

s. 10, (receipts,) 888. 

s. 11, (indenting deeds,) 130. 

8. 12, (merger of reversion on a lease,) 214. 

s. 18, (time of commencement,) 152. 
7 & 8 Vict c. 96, (insolvency,) 78, 255, 814, 846. 

7 & 8 Vict c. 110, s. 25, (joint stock companies,) 66. 

8 & 9 Vict c. 18, (lands clauses consolidation,) 379. 
8 & 9 Vict c. 56, (draining,) 29. 

8 & 9 Vict c. 99, (tenants of crown lands,) 214, 844. 
& 9 Vict c. 106, (amending law of real property,) 121, 122, 182, 

159, 165, 214, 245, 247, 372. 
8. 1, (contingent remainders, ) 227, 384. 



454 INDEX. 

Statutes cited. 

8 & 9 Vict. c. 106, 1. 2, (grant,) 153, 205. 

I. S, (deed,) 87, 111, 120. 127, 132, 209, 337, 
338, 344, 352. 

8. 4, (feoffment, &c.,) 27, 62, 127, 379. 

8. 5, (indenture,) 130. 

B. 6, (possibilities,) 241, 271. 

s. 7, (married women,) 197. 

s. 8, (contingent remainders), 242. 

8. 9, (reversion on lease,) 214. 
8 & 9 Vict. c. 112, (satisfied terms,) 357, 358. 
8 & 9 Vict c. 118, (Inclosure Act,) 120, 278, 279. 
8 & 9 Vict. c. 119, (conveyances,) 168, 171. 

8 & 9 Vict. c. 124, (leases,) 168, 171. 

9 & 10 Vict. c. 70, (inclosure,) 120, 278, 279. 
9 & 10 Vict. c. 73, (tithes,) 297. 

9 & 10 Vict c. 101, (draining,) 29. 

10 & 11 Vict c. 11, (draining,) 29. 
10 & 11 Vict c. 38, (draining,) 279. 

10 & 11 Vict. c. 78, 8. 1 (joint- stock companies,) 66. 

10 & 11 Vict c. 102, (bankruptcy and insolvency,) 74, 78. 

10 & 11 Vict c. 104, (tithes,) 297. 

10 & 11 Vict c. Ill, (inclosure,) 120, 278, 279. 

11 & 12 Vict c. 70, (proclamations of fines,) 47. 
11 & 12 Vict c. 87, (infant heirs,) 62, 272. 

11 & 12 Vict c. 99. (inclooure,) 120, 278, 279. 

11 & 12 Vict c. 119, (draining,) 29. 

12 & 13 Vict c. 26, (leasing,) 265. 

12 & 13 Vict c. 49, (sites for schools,) 65. 
12 & 13 Vict c. 83, (inclosure,) 120, 278, 279. 
12 & 13 Vict c. 89, (treasury commissioners.) 76. 
12 & 13 Vict c. 100, (drainage,) 30. 

12 & IS Vict c. 106, (bankruptcy,) 56, 77, 255, 288, 314, 346. 

13 & 14 Vict c. 17, (leasing,) 265. 

13 & 14 Vict. c. 28, (religious and educational trusts,) 149. 
13 & 14 Vict c. 31, (draining,) 29. 
13 & 14 Vict c. 56, (interest,) 371. 

13 & 14 Vict c. 60, (trustees,) 31, 63, 109, 120, 143, 144, 148, 149, 

316. 

13 & 14 Vict c. 97, (stamps,) 130, 145, 153, 164, 205, 304, 322, 324, 

3B9, 344, 353, 361, 379, 389. 

14 & 15 Vict c. 24, (sites for schools,) 65. 

14 & 15 Vict c. 25, (emblements, distress, &c.,) 27, 210. 
14 & 15 Vict c. 53, (enclosure, tithesj 278, 297, 317. 
14 & 15 Vict c. 83, (Lords Justices,) 74. 

14 & 15 Vict c. 99, (evidence,) 178. 

15 & 16 Vict c. 24, (Wills Act Amendment,) 175. 
15 & 16 Vict c. 48, (lunatics,) 63. 



INDEX. 



456 



Statutes cited. 
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16 & 17 V 
16&17 V 
16 & 17 V 
16 & 17 V 
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17 & 18 V 
17& 18 V 
17&18 V 
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17 & 18 V 
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ct. c. 49, (sites for schoolsi) 66. 

ct. c. 51| (copyhold enfranchisement,) 3 17, SI 8, 319. 

ct. c. 55, (trustees,) 63, 148, 149. 

ct.'c. 76 (common law amendment,) 210, 211, 364. 

ct. c. 79, (inclosures,) 120, 278, 279. 

ct. c. 86, (chancery amendment,) 366. 

ct. c. 51, (succession duty,) 249, 250, 266. 

ct. c. 59, (stamps,) 339. 

ct. c. 70, (idiots and lunatics,) 63, 326, 327, 349. 

ct. c. 83, (witnesses,) 178. 

ct. c. 124, (copyholds, inclosures, tithes,) 297. 

ct. c. 137, (charity commissioners,) 64, 65, 149. 

ct. c. 75, (alienation by married women,) 197. 

ct. c. 83, (stamps,) 287, 303, 339. 

ct. c. 90, (usury law repeal,) 283, 371. 

ct. c. 97, (inclosures,) 120, 278, 279, 288. 

ct. c. 112, (literary and scientific institutions,) 65, 149. 

ct. c. 113, (mortgage debts,) 373. 

ct. c. 119, (bankruptcy,) 77. 

ct. c. 125, (common law procedure,) 24, 150, 163. 

ct. c. 13, (estate of idiots and lunatics,) 63. 

ct. c. 15, (purchasers' protection,) 

s. 2, (palatine courts,) 75. 

BS. 4, 5, (notice to purchaser,) 73, 74, 75. 

s. 10, (orders in bankruptcy,) 74. 

s. 11, (mortgages,) 372. 

ss. 12 — 14, (annuities,) 283. 
18 & 19 Vict. c. 43, (settlements on infants,) 62, 260, 261. 

18 & 19 Vict c. 124, (charity commissioners,) 64, 65, 66, 149. 

19 & 20 Vict c. 9, (drainage,) 29, 30. 

19 & 20 Vict. c. 47, (joint-stock companies,) 66, 379. 
19 & 20 Vict c. 97, (Mercantile Law Amendment Act,) 346. 
19 & 20 Vict. c. 108, s. 73, (acknowledgment of deeds by married 

women,) 197. 

19 & 20 Vict c. 120, (leases and sales of settled estates,) 25, 31. 

s. 2, (leases,) 26. 

s. 11, (sales,) 24, 26. 

s. 23, (sales,) 31. 

s. 25, (investment of purchase-money,) 31. 

SB. 32, 33, (leases by tenant for life,) 25, 195, 203. 

s. 34, (execution of counterpart,) 26. 

s. 35, (repeal of former acts,) 54. 

s. 42, (reversion in the crown,) 52. 

ss. 44, 46, (commencement of act,) 25. 

20 & 21 Vict. c. 14, Cjoint-stock companies,) 66. 
20 & 21 Vict c. 31, (inclosures,) 120, 278, 279. 
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Statutes cited. 

20 & 21 Vict c. 77, (Court of Probate,) 10, 17a. 

20 & 21 Vict. c. 80, (insurance companies,) 66. 

21 & 22 Vict. c. 27, (Chancery Amendment Act,) 24, 151. 
21 & 22 Vict. c. 46, (county of Durham,) 75. 

21 & 22 Vict. c. 51, (Roman Catholic charities,) 64. 

21 & 22 Vict. c. 5S, (indosure, tithes,) 120, 278, 297, S17. 

21 & 22 Vict c. 60, (joint-stock companies,) 66. 

21 & 22 Vict. c. 77, (settled estates,) 25, 26, 31, 195, 304. 

21 & 22 Vict. c. 94, (commutation of manorial rights,) fll7, 318, 

319. 
21 & 22 Vict. c. 95, (Court of Probate,) 10, 178. 
Steward of manor, 321. 
Stops, none in deeds, 168. 
Subinfeudation, 37, 58. 
Succession duty, 249, 266. 
Sufferance, tenant by, 836. 
Suit of Court, 103, 104, 106, 314. 
Surrender of life interest, 245. 

of copyholds, 300, 322, 326. 
nature of surrenderee's right, 323. 
of copyholds of a married woman, 323. 
of a term of years, 348, 352, 255. 
in law, 348, 
Survivors of joint tenants entitled to the whole, 115. 

of copyhold joint tenants do not require fresh admittance, 
316. 

T. 

Table of descent, explanation of, 93. 

Tacking, 374. 

Tail, estate, 33, 34, 49, 51, 125. 

derivation of word, 41. 

quasi entail, 56. 

constructive estate, in a will, 184. 

bar of estate, 44, 53, 311, 328. 

descent of estate, 19, 56. 

tenant in, after possibility of issue extinct, 52. 

tenant in, ex provisione vtrt, 53. 

equitable estate, 141, 142. 

no lapse of an estate, 182. 

estate not subject to merger, 244. 
in copyholds, 308. 
equitable, in copyholds, 328. 
Taltarum's case, 42. 
Tenant for life, 22, 25, 80.— (And see Life.) 
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Tenant in tail, 34. — (And see Tail.) 
for life, feoffment by, 127. 
in dower, leases by, 203. 
in fee simple, 57. — (And see Fee Simple.) 
in common, 118, 816. 
at will, 385, 836. 
by sufferance, 836. 
Tenements, 5, 6, 13. 
Tenure of an estate in fee simple, 99. 

rise of copybolders to certainty of, 300. 
of an estate tail, 99. 

none of purely incorporeal hereditaments, 289. 
of copyholds, 814. 
by knight service, 102. 
Term of years, tenant for, 8, 833, 337. — (And see Lease.) 
for securing money, 349. 
husband's rights in his wife's, 347. 
attendant on the inheritance, 354, 355. 
mortgage for, 367. 
for securing portions, 351. 
attendant by construction of law, 357. 
Testatum, 162, 166, 411. 
Thelluson, will of Mr., 274. 

act, 274. 
Timber, 23, 54. 

on copyhold lands, 803. 
Time, unity of, in joint tenancy, 114, 117. 

within which an executory interest must arise, 272. 
Tithes, 295, 296, 297. 

limitation of actions for, 386. 
Title, 876. 

covenants for, 879, 413. 
sixty years' required, 381. 
reasons for requiring sixty years, 382. 
Title deeds, mortgage by deposit of, 369. 

importance of possession of, 386. 
who entitled to custody of, 387. 
covenant to produce, 889. 
attested copies of, 389. 
Traders, debts of, 70. 
Treason, forfeiture for, 55, 108, 315. 
Trustee Act, 1850.. 148. 
Trustees, made joint tenants, 116. 

bankruptcy or insolvency of, 147. 
acts for appointing new, 148. 
of charity property, 149. 
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Trustees, estates of, under wills, 187, 188. 

to preserve contingent remainders, 246, 247* 
such trustees not now required, 246. 
of copyholds, tenants to the lord, 827. 
mortgages to, 371. 
covenants hy, on a sale, 881. 
Trusts, 138, 248. 

in a will, 187. 

contingent remainders of trust estates, 248. 
of copyholds, 327. 
for separate use, 78, 190, 327. 
See Equitable Estate. 
TuRP, 24. 

U. V. 

Vendor, lien of, for unpaid purchase-money, 370. 

covenants for title by a, 380, 413. 
Vested remainder, 215, 216, 217. 

definition of, 217. 
See Remainder. 
Vicarages, advowsons of, 293. 
Unborn persons, gifts to, 238, 239. 
Underlease, 347. 

mortgage by, 369. 
Unities of a joint tenancy, 114. 
Voluntary conveyances, 67. 
Vouching to warranty, 45. 
Uses, 134, 155, 160, 187, 252. 

explanation of, 136, 256, 269. 

statute of, does not apply to copyholds, 327. 

no use upon a use, 139. 

conveyance to, 160. 

doctrine of, applicable to wills, 187. 

springing and shifting, 252. 

examples of, 253, 254, 255. 
power to appoint a use, 256. 
to bar dower, 264, 413. 
Usury laws, repeal of the, 371. 



W. 

Wardship, 102, 105. 
Warranty, 43, 45, 376. 

formerly implied by word give, 376. 
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Warranty, effect of express, 876. 
now ineffectual, 376. 
Waste, 23, 24, 25. 

equitable, 25. 
by copyholder, 304. 
Water, description of, 14. 

limitation of right to, 386. 
Way, rights of, 280, 386. 
Widow, dower of, 198, 201, 202. 

freebench of, 332. 
Widowhood, estate during, 22. 
Wife, separate property of, 79, 191, 329. 
conveyance of her lands, 197. 
rights of, in her husband's lands, 197, 201, 331. 
appointment by, and to, 260. 
surrender of copyholds to use of, 323, 328. 
husband's right in her term, 347. 
See Married Woman.. 
Will, cannot bar an estate tail, 54. 
construction of, 19, 182. 
alienation by, 59, 174, 324. 
witnesses to, 177, 259, 325. 
revocation of, 178, 180. 

of real estate now speaks from testator's death, 180. 
gift of estate tail by, 181, 185. 
gift of fee simple by, 187. 
uses and trusts in a, 187. 
exercise of powers by, 259, 261. 
executory devise by, 268, 270. 
tenant at, 335. 
of copyholds, 324. 
of leaseholds, 345. 
of Mr. Thelluson, 274. 
charge of debts by, 70. 
devise to heir, 1^. 
Wills, Statute of, 174. 
new act, 175. 

Amendment Act, 1852..175. 
Witnesses to a deed, 163. 

to a will, 177, 259, 325. 
to a deed executing powers, 257. 
Writ of elegit, 71. 
Writing, formerly unnecessary to a feoffment, 128. 

nothing but deeds formerly called writings, 129. 

now required, 131. 

contracts and agreements in, 144. 
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Writing, trusts of lands required to be in, 144. 
Wrono, esute by, 126. 



Y. 



Year to year, tenant from, 336. 

York register, 165, 387. 

Yorkshire, bargain and sale of lands in, 878. 
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